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Legal Problems of Insurance Agents— 


Binders 


Reporting to our readers this month ts 
Charles W. Tye, of Joseph Froggatt & 
Company, Newark, New Jersey. 


HE binding authority of an insurance 

agent is one of the most important re- 
sponsibilities granted by the insurance 
company which the agent represents. How- 
ever, some recent cases indicate the neces- 
sity of the agent reasonably attempting to 
meet the legal contract tests (particularly 
where oral binders are given) if difficulties 
to both the agent and the company (not to 
mention the assured) are to be avoided. 
This means that the agent should make an 
effort to comply with the essential elements 
of oral contracts which are enforceable in 
the absence of statutory restrictions, and 
as a precautionary matter should reduce the 
terms of an oral binder to writing at the 
earliest possible time after taking an oral 
binder. In fact, he should be familiar with 
contract essentials. The elements of a con- 
tract are as follows: 


(1) an unqualified and definite offer; 


(2) an acceptance of the offer in its exact 
terms; 


(3) a valid consideration; 
(4) competent parties to the contract; and 
(5) a legal subject matter. 


An unqualified and definite offer must be 
made. There must be an unequivocal prop- 
osition which is capable of being accepted. 
Generally speaking, there must be no limita- 
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tions on the offer. Frequently, mere offers 
to negotiate or broad invitations to do busi- 
ness are misunderstood as offers. An offer 
may be revoked before it is accepted. 


An acceptance of the offer in its exact 
terms must be accomplished. A supposed 
acceptance which changes the terms of the 
original offer is ineffective as it is in reality 
nothing more than a counteroffer and 
amounts to a rejection of the original offer. 


A valid consideration is an important ele- 
ment in any contract. Its fundamental basis 
is the fact that the law will not enforce a 
promise which is simply a gratuity except in 
the case of agreements under seal. Another 
way of saying the same thing is that gen- 
erally a promise cannot be enforced unless 
it is supported by a valid consideration. The 
promisee (the one who receives the promise 
from another) must give or do something 
at the request of the promisor (the one who 
makes the promise to another) which is 
either a benefit to the promisor or a detri- 
ment, in the legal sense, to the promisee. 
It is necessary that the consideration sup- 
porting a contract be legal. Some jurisdic- 
tions hold that a past consideration is not 
sufficient to render a promise to do some- 
thing in the future enforceable. 


Competent parties are necessary to create a 
binding contract. This consideration be- 
comes important when dealing with infants 
or insane persons. Generally speaking, a 
contract with a person under 21 years of 
age is valid but is voidable at the will of 
the infant. This would be true even though 
the infant has intentionally and fraudently 
misstated his age and thus has induced the 
innocent party to contract with him. Con- 
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tracts with one adjudicated an insane person 
are absolutely void, but contracts made with 
aperson of unsound mind who has not been 
adjudicated insane are voidable at his elec- 
tion upon recovering his reason or at the 
election of a committee appointed for him. 

The subject matter of the contract must be 
legal. If the basis of the whole agreement 
is tainted with illegality, enforcement of the 
promises will be denied. This concept is 
merely an extension of the one mentioned 
above, which stated that the consideration 
to support a contract in order to be valid 
must be legal. 

A telephone call with the reply, “Okay, 
Sidney, you are covered,” resulted in litiga- 
tion in one if the most famous cases in this 
area. The case is Gandelman v. Mercantile 
Insurance Company, 7 FrirE AND CASUALTY 
Cases 438, 187 F. (2d) 654 (CA-9), cer- 
tiorari denied by the Supreme Court of the 
United States. 

A great deal of confusion has arisen as a 
result of this case in that some view the 
decision of the court to the effect that com- 
panies are not liable for loss prior to the 
delivery of the policy. This has resulted in 
the misconception that the right of an agent 
to orally bind a risk has been substantially 
curtailed. The decision, in my opinion, does 
not stand for such a proposition even though 
it is settled that an agent may not bind a 
tisk after the property has been destroyed 
nor issue a policy covering destroyed prop- 
erty. But an oral binder is effective, except 
under unusual circumstances, notwithstand- 
ing the policy is not yet delivered. 

In the Gandelman case it appeared the 
insured had ordered from the agent an addi- 
tional $25,000 of insurance over the tele- 
phone, and the agent had replied, “Okay, 
Sidney, you are covered.” 

The insured, Gandelman, was already in- 
sured in the National Fire Insurance Com- 
pany for a large amount. The agent of the 
National was also agent for the Mercantile 
and the Reliance Insurance Companies. 
National wanted its liability reduced and 
asked the agent to obtain other coverage 
and endorse the National policy to reflect a 
reduction in coverage. The agent had dif- 
ficulty in finding new coverage sources, but 
finally the Mercantile and the Reliance com- 
panies consented to issue policies to be 
substituted for a portion of the National 
policy. However, before the policies could 
be delivered or, for that matter, before the 
agent had contacted the insured to tell him 
of these changes, a fire destroyed the prop- 
erty. More than a month after the fire, the 
agent delivered the two policies issued on 










Report to the Reader 


THIS ISSUE IN BRIEF 


As you read this issue you will learn 

that: 

| -... in the insurance business, as in | 

| western movies, these are famous | 
words: “O. K., you’re covered.”—and 
that the authority given the agent by the 
company to make a “binder” is one | 
of the most important responsibilities 
granted to the agent. Page 290. 

| ... negligence can be proved by dia- | 

gram and miniature photographs. | 

Page 297. 





: the substitution of the phrase 
“caused by occurrence” for “caused 
| by accident” was motivated by the 
recognition of the fact that all losses 
did not arise out of the technical 
definition of “accident.” Page 305. 
| . . . there are a variety of coverages | 
| and claims encountered under burglary 
and theft, boiler and machinery, and 
glass lines. Page 307. 

the allergic person injured by 
cosmetics relies on breach of implied 
warranty and negligence. Page 325. 





. certain agents’ balances and bank 
| deposits outside the State of Georgia 
| may not be allowed in calculating the 
| abatement of premium taxes of that 


Page 328. 


| “absolute liability” laws may be 
| . . c 
| applied to government aircraft. Page 


| State. 


336. 


while convalescing, an insured 
in sunny Arizona may enjoy the 
sun and the air out of the house 
without violating the “indoor clause” 
of the health policy. Page 345. 








behalf of the Mercantile and the Reliance 
companies. It was, however, prior t« this 
happening that Gandelman called to obtain 
an additional $25,000 of coverage and the 
agent purported to orally bind the coverage. 


The difficulty in the Gandelman case was 
that the agent made no attempt to supply 
$25,000 additional insurance and no such 
insurance was brought into existence, orally 
or otherwise. The agent was engaged en- 
tirely in the process of assembling policies 
to substitute for the existing National policy. 
But before that substitute work could be 
completed, even after securing the consent 
of Mercantile and Reliance to issue such 
substituted policies, Gandelman would have 
to know about it and consent to the attach- 
ment of the rider of the National policy and 
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accept the two substituted policies in lieu of 
the reduced National policy. The two 
policies of Mercantile and Reliance and the 
rider for the National policy were intended 
as a substitute and relief for the existing 
National policy. Until such intention was 
carried out by mutual consent of all parties, 
including Gandelman, no _ liability was 
created under the proposed substituted poli- 
cies or the substituted rider. Nor could 
National obtain any relief under its proposed 
reduction rider because it was never ac- 
cepted by the assured. Such is the holding 
of the court and this theory of the law of 
contracts appears to be founded on an 
abundance of court decisions to that effect, 
both in California and elsewhere. 

The gist of this case is expressed by the 
district court, as follows: 

“In the case at bar there never was an 
offer or acceptance or meeting of the minds 
of the parties. The offer was in an embryo 
stage. It was never presented or known to 
the plaintiff. Plaintiff had no opportunity to 
accept it prior to the loss, hence, there was no 
possibility of the meeting of the minds prior 
to such loss. The written policies were 
never brought into being, and even if they 
had been plaintiff would not be entitled to 
recover on all policies under a well recog- 
nized rule of law as set forth in the oft 
cited case of Kerr v. Milwaukee Mechanics 
Insurance Co., 114 Fed. 442 as follows: ‘An 
agent of the insurance company has no au- 
thority to insure property already destroyed; 
and a policy written and intended as a 
substitute for a subsisting policy in any 
company, but not delivered, and of which 
the assured has no knowledge until after 
the property is destroyed by fire is not a 
valid contract of insurance.’ ” 

There is one aspect of the case which 
warrants some comment, namely, whether 
the court may have been influenced by the 
fact that the agents’ agreement to insure did 
not specify which of the companies repre- 
sented would issue the policies. The case 
of Dubuque Fire & Marine Insurance Com- 
pany v. Miller, 7 Fire AND CASUALTY CASES 
474, 64 S. E. (2d) 8, is important in this 
respect, and should be reviewed along with 
the Gandelman case in determining agency 
policy as respects the binding of risks. 

In the Dubuque case the assured was a 
regular customer of the agency. He and 
his associates were preparing to open a 
restaurant at the Lexington Airport in South 
Carolina. The agency received a call on 
January 24, 1947, from the assured to insure 
the contents of the restaurant against the 
hazards of fire for $25,000, effective imme- 
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diately. Nothing was mentioned as to 
which of ten companies represented by the 
agency would take the coverage and issue 
the policies of insurance. On Sunday, Jan- 
uary 26, a fire totally destroyed the con- 
tents. After the fire the agency wrote each 
of the ten companies that the risk had been 
orally bound, and suggested a pro rata con- 
tribution from each. 


Ten $2,500 policies were prepared by the 
agency and delivered to the assured, who 
paid the premiums. However, the Dubuque 
Fire and Marine company then brought an 
action to cancel the policy issued in its name, 
and the assured counterclaimed. The case 
went to the Supreme Court of South Caro- 
lina on appeal, the court holding that the 
oral binder was ineffective for failure to 
designate the insurers, but that the action 
of the insurer constituted ratification of the 
agent’s action. The court said: 


“The Wilson Agency was to insure the 
contents of the restaurant in the sum of 
$25,000; and the insurance was to be effec- 
tive immediately. But although the Wilson 
Agency represented the Dubuque Co. and 
nine other insurance companies, nothing was 


said at that time as to what company or! 


companies would issue the policy or policies. 
In other words, that essential feature of 
the agreement was not mentioned at all. ... 


“Referring now to the applicable law, we 
are in full accord with the ruling of the trial 
Judge in regard to the alleged oral ‘binder’ 
arising from the telephone agreement be- 
tween the Wilson Agency and the defend- 
ants on January 24, 1947, to the effect that 
the failure to designate any company or 
companies is fatal to its validity, as applied 
to the Dubuque Co. or incidentally any 
other company.” 

Two other important cases should also 
be studied. They are Heatherly et al. v. Sun 
Insurance Office, Ltd., 100 F. Supp. 376, and 
Granite State Fire Insurance Company 1. 
Mitton, 7 Fire AND CAsuatty CASES 626, 98 
F. Supp. 706. The latter case is important 
since it indicated potential liability being 
imposed on the agent for failure to exercise 
reasonable care under the circumstances. 
The case of Lumbermen’s Mutual Insurance 
Company v. Slide Rule & Scale Engineering 
Company, 6 Fire AND CASUALTY Cases 922, 79 
F. Supp. 394, should also be examined. In 
that case the court said: 


“Tt is said that the parties’ minds did not 
meet upon the names of the companies to 
be bound. We think this wholly immaterial 
under the facts and circumstances of record. 


(Continued on page 352) 
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Bills to Settle Texas City 
Disaster Claims Before House 


Two bills introduced in the House of 
Representatives by Congressman Clark W. 
Thompson, of Texas, would authorize the 
settlement of claims against the govern- 
ment arising out of the 1947 Texas City 
disaster. The bills are identical in all 
respects except that one (H. R. 8572), in 
accordance with recommendations of the 
House Judiciary Committee, would (1) 
limit wrongful death claims to $10,000 and 
(2) limit settlement of subrogated claims 


to 40 per cent of the amount paid by 
subrogees. The other bill (H. R. 8528) 
contains neither limitation. Claims to be 


settled under the terms of the bills would 
include compensation for property damage, 
death or personal injuries suffered as a 
result of the explosions. 

The bills are the result of an investiga- 
tion authorized last year by H. Res. 296, 
and made by a House Judiciary subcom- 
mittee under the chairmanship of Repre- 
sentative Edgar A. Jonas, of Illinois. 

Claims would be investigated and settled 
by the Secretary of the Army. They would 
have to be submitted in writing within one 
year after enactment of either of the two 
bills. Wrongful-death claimants would be 
limited to only those persons authorized 
to institute such actions under the laws of 
Texas. Right of action against third parties 
under any settled claim would be assigned 
to the government. A report of all settle- 
ments would be made to Congress. 

Compensation of attorneys for services 
connected with settlements would be limited 
to 20 per cent of the amount of the settlement. 


The reason for the limitation upon subro- 
gated-claims reimbursement contained in H. R. 


What the Legislators Are Doing 
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8572 was explained by the committee in H. 
Rept. No. 1386: “It may be well to point 
out that Congress in the past has provided 
for the reimbursement of in 
claims against the United States. ... The 
committee feels, however, that since insur- 
ance premium rates take into consideration 
anticipated losses, the Government should 
not be made to fully re:mburse insurance 
companies for their so-called calculated 
business risks.” 


subrogees 


Congressional action toward settling claims 
growing out of the disaster followed the 
decision of the Supreme Court in Dalehite v. 
U. S., 346 U. S. 15 (1950), that no liability 
could be assessed against the United States 
under the Federal Tort Claims Act. 


Senate Committee Ends 
Health Reinsurance Hearings 


Hearings on the administration-backed 
proposal (S. 3114) to provide federal re- 
insurance of health insurance carriers, so 
as to encourage the broadening of benefits 
and areas of coverage, were concluded 
April 23 by the Subcommittee. on Health 
of the Senate Committee on Labor and 
Public Welfare. Hearings of the House 
Committee on Interstate and Foreign Com- 
merce on the companion House measure 
(H. R. 8356) were adjourned on May 7, 
subject to call of the chair. 


The administration plan would provide 
for federal assumption of up to 75 per 
cent of the abnormal losses of an insurance 
company choosing to come under the pro- 
gram. Abnormal losses would be those 
in excess of premium.income, after making 
a reasonable allowance for a company’s 
administrative costs. 
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_The premium rate to be charged:.a par- 327, Laws 1954, S. B. 640 (Appendix 4A), 1954 
ticipating company would be fixed as a _ approved April 15, 1954, effective July 14, 1954, 


percentage of its premium income. This 
percentage would not be a flat one, cover- 
ing all carriers, but would be fixed at insurance for their employees, on either a 
different -rates for the different carriers contributory or a noncontributory basis 
and the different health-service prepayment s p 39 Laws 1954 approved March 25.) contr 
plans, so as to reflect the respective hazards. 1954, thactive June 23 1954. ~' F prove 

Whether the program would be a self-sus- ; 
taining one is a question that has aroused 
misgivings. A representative of the Cham- 
ber of Commerce of the United States 
declared, in effect, that the sponsors of 
the program “would be disappointed by its 


Domestic accident and health insurance 
companies may provide accident and health 


New York . . . Medical-expense indem- 
nity corporations may provide for the re- 
imbursement of podiatrists, in addition to 
present coverage. Chapter 474, Laws 1954] Ar 
A. B. 1381, approved and effective April] the : 
6, 1954. title 


failure to achieve its expressed purpose.” . 
W 


According to Oveta Culp Hobby, Secre- Cow: 
tary of the Department of Health, Educa- Agents and Brokers 0 1 
tion, and Welfare, the plan is in no sense Massachusetts . . . A stockholder of anil _ 
a subsidy-type program. “The Govern- agent, broker or adjuster corporation may} Mé 
ment’s reinsurance obligations would be purchase insurance from it, the premiums} 
limited to the moneys in the fund,” she of which do not exceed 2 per cent of totalf 00am 
stated during House committee hearings. premiums written by the corporation. Chap-| met 
ter 294, Laws 1954, H. B. 1666, approved] publi 
April 7, 1954, effective July 6, 1954. regul 
exect 
exclu 
appr 
1, 19 
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Other Pending Federal Legislation eo 5 
Virginia . .. Management and exclusive- 


A pending House bill (H. R. 7901) would agency contracts are prohibited unless ap- 
have some effect on the surety-bond busi- proved by the State Corporation Commission 
ness if enacted. The bill would amend § Poyr grounds for disapproval are: (1) 
Section 44(d) of the Internal Revenue Code excessive contract charges for expenses orf M: 
so as to eliminate the required posting of 4 commissions, (2) absence of fair and ade-J insur 
surety bond in connection with the trans- quate performance standards, (3) unreason- make 
mission of installment obligations at death. able length of contract period and (4)] appa 
The measure would substitute a written presence of other inequitable provisions} sure 
agreement for the presently required bond. or provisions which may jeopardize the se-§ aprc 
The goal would remain the same—to guar- curity of policyholders. Chapter 363, Laws] Th, 


antee the government that the taxable in- 4954" H. B. 308, approved April 2, 1954 
come from the installment obligation would effective June 30 1954. 7 


remain the same for the new payees as for 
the decedent, had he lived and received the 
payment. 


value 
surar 
Commission-splitting between life agents $1. 
on accident and sickness insurance business} 's ab 
is authorized. Chapter 383, Laws 1954} 710, 
H. B. 575, approved April 2, 1954, effective} 14, 1! 
State Legislation June 30, 1954. Th 
Special licensing of insurance agency 
partnerships is discontinued. Chapter 388} °P&™ 
Massachusetts .. . The uniform individual Laws 1954, H. B. 638, approved April 2 
accident and sickness policy provisions law _1954, effective June 30, 1954. bank 
has been enacted. Chapter 275, Laws 1954, 


H. B. 185, approved April 5, 1954, effective . Failure to appear for examination as ay yy, 
January 1, 1955. insurance agent within six months after 


D ee Mae ties ae making application will result in forfeiture 
Pease ae MSurace companies May of the $5. fee and withdrawal. of the ama 


issue nonparticipating accident and health cation. Chapter 677, Laws 1954, H. B. 637, 
insurance policies. Chapter 318, Laws 1954, : ‘1 54 effective Tune 30. 1954 
SUM saeceeed Agel 1S, YOGA altectine ATT AGRE 2, PS, eertive Jee ae 


July 14, 1954. Mi 


Blanket accident and health insurance cities 
policies may now be issued to any em- South Carolina... Cities in Sumter County} whic 
ployer or employee association in the same are authorized to provide group insuranet§ invec 
or related industry which was not formed for employees and to contribute toward ga) 
specifically to obtain insurance. Chapter the expense. Ratification No. 854, Acts§ of a) 
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1954, H. B. 2245, approved and effective 
March 26, 1954. 


Texas ... Group insurance contracts on 
employees of incorporated cities, towns and 
villages may be either contributory or non- 
contributory. H. B. 24-X, Laws 1954, ap- 
proved April 23, 1954, effective July 12, 1954. 


Doing Business 


Arizona . . . Procedure is provided for 
the service of writs of garnishment upon 
title insurance companies, among others, 
who maintain branch offices. H. B. 195, 
Laws 1954, approved and effective March 
30, 1954. 


Maryland . . . Municipal legislative bodies, 
county boards and councils, and_ state 
boards and commissions must open all their 
meetings, except executive sessions, to the 
public. No ordinance, resolution, rule or 
regulation may be finally adopted at any 
executive session from which the public is 
excluded. Chapter 13, Laws 1954, S. B. 31, 
approved March 2, 1954, effective June 
1, 1954. 


Massachusetts . . . Boiler and machinery 
insurance companies are granted power to 
make inspections of boilers, machinery and 
apparatus of any kind, whether or not in- 
sured. Chapter 266, Laws 1954, H. B. 1894, 
approved April 5, 1954, effective July 5, 1954. 


The minimum permitted value of par- 
value shares of the capital stock of in- 
sirance companies is lowered from $5 to 
$l. The previous maximum value of $100 
isabolished. Chapter 320, Laws 1954, S. B. 
110, approved April 15, 1954, effective July 
14, 1954. 

The 10 per cent limitation on the invest- 
ment of fraternal benefit societies in co- 
operative banks is further restricted to 
paid-up shares and accounts of and in such 
banks. Chapter 277, Laws 1954, H. B. 1900, 
approved April 5, 1954, effective July 5, 1954. 

Medical-service corporations may deposit 
the whole or any portion of their funds on 
paid-up shares and accounts of and in a 
cooperative bank. Chapter 276, Laws 1954, 
H. B. 1899, approved April 5, 1954, effective 
July 5, 1954. 


Michigan . . . An added qualification of 
cities. and other political subdivisions in 
which domestic insurance companies may 
invest is that their net bonded indebtedness 
shall not exceed 10 per cent of the value 
of all their assessed property. Public Act 
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69, Acts 1954, H. B. 240, approved April 7, 
1954, effective 90 days after adjournment. 


Liability insurers may furnish liquor re- 
tailers with a certificate evidencing coverage 
under the state’s dram-shop act require- 
ments. This certificate may be filed by the 
retailer in lieu of the liability policy. Public 
Act 33, Acts 1954, S. B. 1280, approved and 
effective March 31, 1954. 


Mississippi . . . Domestic insurance com- 
panies may invest their capital, surplus 
and other funds in equipment trust certifi- 
cates and in evidences of indebtedness se- 
cured by mortgages on leasehold estates. 
An investment limitation of 5 per cent of 
admitted assets is established for such 
domestic companies. S. B. 1278, Laws 1954, 
approved and effective April 21, 1954. 


New York Medical-expense and 
dental-expense indemnity corporations and 
hospital-service corporations may invest in 
real property used for their own business 
purposes. This is in addition to present 
permission to own their principal offices. 
Chapter 404, Laws 1954, S. B. 2520, ap- 
proved and effective April 1, 1954. 


It is a misdemeanor to demand that in- 
surance required by law be purchased from 
a particular company, state fund, agent or 
broker. Chapter 410, Laws 1954, S. B. 
2384, approved and effective April 1, 1954. 


Permitted reserve investments are not 
prohibited to domestic insurers simply be- 
cause they could be converted to nonper- 
mitted securities. Chapter 491, Laws 1954, 
A. B. 2642, approved and effective April 
6, 1954. 

Certificates of officers and employees of 
insurance companies and savings banks 
who act in an agent capacity in the writing 
of life insurance and annuity contracts need 
no longer be renewed each year. Chapter 
492, Laws 1954, A. B. 2381, approved and 
effective April 6, 1954. 


When a fraternal benefit society’s busi- 
ness is reinsured under a liquidation order, 
premiums payable before the date of the 
order are exempted from the franchise tax. 
Chapter 435, Laws 1954, S. B. 2469, ap- 
proved and effective April 5, 1954. 


Virginia . Injured persons must be 
given copies of written statements taken 
from them. Chapter 390, Laws 1954, H. B. 
715, approved April 2, 1954, effective June 
30, 1954. 


Management and exclusive-agency con- 
tracts are prohibited unless approved by 
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the State Corporation Commission. (See 
“Agents and Brokers” division for four 
grounds for disapproval.) Chapter 363, 
Laws 1954, H. B. 308, approved April 2, 
1954, effective June 30, 1954. 

The time for bringing actions for per- 
sonal injuries extends to two years after 
the incident. Chapter 589, Laws 1954, H. B. 
480, approved April 6, 1954, éffective July 
1, 1954. 


Fire Insurance 


Kentucky ... The limit of liability of the 
state fire and tornado insurance fund for 
state buildings has been reduced from 
$500,000 to $200,000. Valuations in excess 
of the new limit may be reinsured with 
private companies. H. B. 403, Laws 1954, 
approved March 25, 1954, effective June 
17, 1954. 


Life Insurance 


Massachusetts . . . the wartime-exclusion 
provision in the incontestability clause re- 
lating to group life insurance policies is 
strengthened. Chapter 285, Laws 1954, 
H. B. 1205, approved. April 6, 1954, effec- 
tive July 5, 1954. 

Domestic life insurance companies may 
issue nonparticipating accident and health 
insurance policies. Chapter 318, Laws 1954, 
H. B. 981, approved April 15, 1954, effective 
July 14, 1954. 


New York .. . Life insurance companies 
need list only individual lobbying expenses 
of $100 or more in their annual statements, 
rather than all such expenses, as previously. 
Chapter 718, Laws 1954, A. B. 1486, ap- 
proved. April 15, 1954, effective July 1, 1954. 
"Laws. limiting the expenses of life in- 
surers are relaxed retroactive to January 
1, 1954. (See last month’s column for a 
description of the bills.) Chapter 814, 
Laws 1954, S. B. 2664; and Chapter 815, 
Laws 1954, S. B. 2299 (both bills approved 
and effective April 19, 1954). 


South Carolina ... Credit life insurance 
is limited to the amount of the original 
loan. Ratification No. 701, Acts 1954, H. B. 
1784, approved and effective March 18, 1954. 


Motor Vehicle Insurance 


Arizona . . . Car owners are responsible 
for the negligence and willful misconduct 
of unlicensed minors under 18 whom they 
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permit to drive their cars. H. B. 61, Laws 
1954, approved and effective April 3, 1954, 

Notices of insurance companies to the 
superintendént pertaining to the insured 
status of automobiles involved in accidents 
need only be filed if the issued policy or 
bond was not in effect at the time of the 
accident. H. B. 136, Laws 1954, approved 
April 10, 1954, effective July 10, 1954. 


Massachusetts The commissioner 
may set up a schedule of service charges 
for the placement of motor vehicle insur- 
ance under the merit rating system estab- 
lished last year. H. B. 2552, Laws 1954, 
approved April 5, 1954, effective July 5, 1954, 


Michigan . . . Automobile insurers may 
expand medical payments coverage to in- 
clude being struck by any motor vehicle, 
as well as insure pedestrians against injuries 
or death caused by an automobile. Public 
Act 67, Acts 1954, H. B. 339, approved 
April 7, 1954, effective 90 days after adjourn- 
ment. 


Virginia . . . Motor vehicle carriers who 
are required by law or regulation to carry 
public liability and property damage in- 
surance may take advantage of the assign- 
ment of risk provisions if other avenues of 
securing insurance are closed to them. 
Chapter 345, Laws 1954, S. B. 357, approved 
April 2, 1954, effective June 30, 1954. 


Minimum requirements for proof of finan- 
cial responsibility in motor vehicle accidents 
are raised. Persons involved in accidents 
must now be able to meet bodily injury 
claims of $10,000 for injury to any one per- 
son, and of $20,000 for any one accident. 
Required proof for property damage re- 
mains at $1,000. Chapter 378, Laws 1954, 
H. B. 535, approved April 2, 1954, effective 
July 1, 1955. 

Actions against nonresidents, arising out 
of motor vehicle accidents occurring within 
the state, may be brought in the county 
where the plaintiff resides or wherein the 
cause of action or any part thereof arose 
Chapter 660, Laws 1954, H. B. 342, ap- 
proved April 7, 1954, effective June 30, 1954. 


Workmen's Compensation Insurance 


Massachusetts ... The term “employer” 
is redefined to include “any two or more” 
of an individual, partnership, association, 
corporation or other legal entity: engaged 
in a joint enterprise. Chapter 265, Laws 
1954, S. B. 674, approved April 5, 1954, 
effective July 5, 1954. 
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Proof of Negligence 


by Diagram and Miniature Photographs 


By O. SHELLEY EVANS 


MHE VERDICT of a jury is predicated 

upon a presentation of facts as under- 
stood by the jurors. If the presentation of 
facts is clear and if the jury understands the 
facts as they are sought to be presented, 
then the verdict will probably be a proper 
one. Claims for damages arising and result- 
ing from automobile accidents represent a 
large percentage of the lawsuits filed and 
actually tried in the courts. 

This article treats the proof of negligence 
in automobile accidents by the use of dia- 
gram and miniature photographs. 


A good cause of action from the plaintiff’s 
standpoint depends upon the existence of 
the following essential elements: 


(1) proof of negligence; 


(2) proof of damages proximately result- 
ing from proven negligence; and 


(3) the financial ability of the defendant 
to respond in damages. 

The proof of negligence or the absence of 
negligence is accomplished by the use of 
witnesses who have knowledge of the facts. 
The presentation of evidence is effected in 
many ways, and the outcome of the suit 
depends upon the effectiveness of the pre- 
sentation, 

Photographs and diagrams are used in 
almost every automobile accident case. Wit- 
nesses are frequently called upon to demon- 
strate with toy automobiles upon a scale 
diagram just how an automobile accident 


Proof of Negligence 


This article is based upon the 
book of the same name, recently 
completed by Mr. Evans, who is 
a San Antonio, Texas attorney 


occurred. This method of proof of negli- 
gence is visual and effective, but it has the 
disadvantage that the jurors must remember 
just what the witnesses did with the toy 
automobiles. The jurors cannot take the toy 
automobiles with them to the jury room, and 
if they could, there would be great discrep- 
ancy between what the jurors remember 
and what the witnesses did with the toy. 
automobiles. On the other hand, if the auto- 
mobiles were literally pasted down on the 
diagram, there then would be no chance to 
incorrectly evaluate a witness’ testimony. The 
“pasting” method is described in this article. 

Toy automobiles can be purchased in any 
of the dime stores. The dime store toy auto- 
mobiles are manufactured to scales of %”, 
3/16” and 1%” to the foot. The 3/16” model 
can be bought for five cents each. Either 
size can be used provided the diagram is of 
the same scale. Diagrams can be made upon 
any kind of paper or illustration board. An 
illustration board—or poster board, as it is 
sometimes called—can be procured from any 
office-supply house in any stock sizes up to 
28” x 44”. When using a scale of 3/16” this 
size board gives a working area of approxi- 
mately 235’ x 150’, which will be large enough 
to present the facts in practically all cases. 
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However, when it is necessary to show a 
greater lineal dimension, ordinary drawing 
paper can be used in the necessary lengths, 
because it can be purchased in rolls. 


The diagram should be drawn accurately 
to scale. Engineering accuracy is not nec- 
essary. Any lawyer who can draw a straight 
line with a ruler can produce’ an accurate 
diagram. It is necessary to visit the scene 
of the accident and there take precise tape 
measurements of the width of the streets or 
highways, curbings, shoulders, traffic con- 
trols and every other pertinent object that 
could have any bearing upon the accident. 
It is particularly necessary to show traffic 
lanes as they are marked out on the high- 
ways. These measurements can be taken by 
the lawyer, but it is better if he takes his 
client or witness with him so that the wit- 
ness can later identify the diagram as being 
a true diagram of the scene of the accident. 
It is best to have the witness demonstrate 
at the scene of the accident just how the 
accident occurred, because after the witness 
has shown the lawyer on the ground just 
what happened, he will more likely be able 
to reproduce his testimony on the diagram. 
Illustration 1 shows a proper diagram of an 
intersection. Note that the width of each 
street is shown, as well as the location of 
traffic control lights and the buildings on 
each corner. 


In making the diagram the drawn lines 
should be heavy and bold so that they can 
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be seen from a distance, and so that the 
whole diagram can be later photographed 
without any loss of detail. A Flo Master 
pen is ideal for this work because it prints 
a broad line and is much easier to use than 
any other kind of a drawing pen. 


After the diagram has been completed, go 
over testimony of the witness by using the 
toy automobiles on the diagram, so that he 
will be thoroughly familiar with his own 
story. During this session with the witness 
it is well to analyze his testimony with very 
particular respect to the reasonableness of 
it. If true facts are to be presented, they 
must be reasonable facts. To illustrate, the 
witness may say that he was in the inter- 
section and was going at a speed of 20 miles 
per hour when the defendant’s automobile 
was nearly a block away, and that the colli- 
sion occurred before the witness got out of 
the intersection. If the street which the wit- 
ness is crossing is 50’ wide, it will take him 
less than two seconds to cross it, while the 
defendant must go the whole block in less 
than two seconds. If the block is an ordi- 
nary block of 300’, that would be trying to 
convince a jury that the defendant was driv- 
ing at about 120 miles per hour. That is not 
reasonable and a jury will not believe it. If 
there is going to be any unreasonable testi- 
mony, by all means, let it come from your 
adversary. Witnesses generally have no con- 
ception of distances and that, rather than 
outright lying, is the reason for most in- 
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xeurate testimony. With the aid of a dia- 
gam, a witness can better visualize just 
yhat happened and will be able to better tell 
maccurate version of it. The more accurate 
the witness is in fact, the more he will be 
believed, and that is the ultimate purpose of 
ay testimony from any witness. 


The photographs of the toy automobiles 
ae used to take the place of the toy auto- 
mobiles as they are moved from one place 
fo another to show the sequence of events 
lading up to the collision. As the witness 
jlaces the toy automobile in a position, just 
before he moves it to another position, have 
him replace the toy automobile with a pho- 
tograph which is pasted to the diagram, and 
there it stays. 


Diagrammatic presentation, as here ex- 
plained, can be used in presenting the testi- 
mony of witnesses under all conditions, that 
i, in the trial from the witness stand, and 
in oral and written depositions. However, 
the lawyer must absolutely know what the 
witness will say and do in a written deposi- 
tion before the diagram can be used. Written 
depositions are not satisfactory at best, and 
when they must be resorted to, the lawyer 
should have the assistance of another lawyer 
who can go over the testimony with the wit- 
ness before any written deposition is con- 
templated and before the questions are framed. 


The taking of testimony from the witness 
sand and oral depositions are quite similar. 
In either event, the lawyer should know 
what the witness is going to say, and the 
only manner in which that can be assured 
isto have gone over the facts with the wit- 
ness before he testifies either from the stand 
or by deposition. 


Assuming that the lawyer has gone over 
the contemplated testimony with the witness 
and it’ appears that the witness’ testimony 
is fairly accurate and reasonable, he is now 
teady to say his piece. Generally, the exam- 
ining lawyer will develop the case as he 
usually does, that is, by the usual questions 
and answers. He will develop the accident 
by questions and answers before producing 
the diagram. In this way, the witness ac- 
tually tells his story twice, once by the usual 
question-and-answer procedure and finally 
by diagram. If the question-and-answer tes- 
timony corresponds with the diagram testi- 
mony, it is likely that he will be believed, 
ff both are reasonable and reasonably ac- 
curate. When the point is reached where the 
diagram is to be produced, proceed about 
as follows: 


Proof of Negligence 


Q. Are you familiar with the appearance 
of the intersection of Broad and Market 
Streets? (If the answer is “yes,” then pro- 
ceed; if the answer is at all doubtful, then 
ask him some more questions, because he 
must testify that he is familiar with the in- 
tersection before he can identify a diagram 
of the intersection.) 


Q. Here is a diagram of the intersection 
of Broad and Market Streets, drawn to a 
scale of 3/16” to the foot, which means that 
each foot on the street is represented by 
3/16” on the diagram; the diagram shows 
the two streets, the width of each, the curb 
lines, traffic control lights and the buildings 
on each corner. Please look at the diagram 
and state whether or not it fairly represents 
the intersection of Broad and Market Streets. 
(If the witness answers “yes,” proceed to 
develop his testimony. If there is any un- 
certainty or doubt, clear it up.) 


Q. Here is a red toy automobile which is 
made to the same scale as the diagram. 
Please place it on the diagram in the direc- 
tion the plaintiff was traveling before the 
collision, and in placing the toy automobile, 
please place it as far away from the inter- 
section as the diagram will permit. This is 
just for the purpose of getting the plaintiff's 
car in the picture and has nothing to do with 
the sequence of events that occur later. 


Q. Here is a blue toy automobile. Please 
place it on the diagram on the street and in the 
direction the defendant was going, and as 
far away from the intersection as the dia- 
gram will permit. 


At this point, hand the witness a miniature 
photograph, ask him to substitute it for the 
plaintiff's toy automobile, and ask him to 
write the figure “1” alongside of the photo- 
graph. You should have already cut out a 
sufficient number of photographs so that you 
will not take up court time in preparing them. 


Q. Here is a dark-colored photograph of 
an automobile. Please paste it onto the dia- 
gram where you now have the plaintiff’s 
automobile, and label it with the figure “1.” 


Q. Here is a light-colored photograph, 
which please substitute for the defendant’s 
automobile on the diagram, and label it “1.” 


At this point, we have two miniature 
photographs pasted down on the diagram, 
representing the plaintiff's and defendant’s 
automobiles, each pointed in the direction 
they were going prior to the collision and 
as far away from the intersection as the 
diagram permits. These positions have no 
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bearing upon the sequence of events that 
lead ‘up to the collision, as stated above, but 
serve to introduce the two automobiles onto 
the diagram. 


When you ask the witness to write the 
figure “1” on the diagram, give him some- 
thing to write with, preferably something 
that will make a dark, bold. line, so that 
whatever you put‘or write onto the diagram 
will show up on a photographic print, if it 
is later necessary to make photographs’ of 
the diagram. 


From this point on, the witness moves the 
cars toward the scene of the collision. The 
next location of the toy automobiles may be 
for the purpose of showing what the traffic 
control light was, or when he first saw the 
“stop sign,” or when he first saw the other 
automobile. From the initial placing of the 
two cars on the diagram the testimony must 
be as accurate as it is possible to make it 
with respect to relative distances. As the 
witness moves the plaintiff’s and defendant’s 
automobiles to the next “stop,” have him 
substitute miniature photographs for the toy 
automobiles and mark that position “2.” 
Mark both cars with the figure “2,” because 
that shows where each car was at that time. 
In some instances, the witness will not know 
where the other car was when he was in 
position “2,” and if that‘is the case, then just 
develop the witness’ testimony without. re- 
gard to the location of the other car. Give 
it the number “2,” and have him proceed 
on towards the scene of the accident, omit- 
ting a “2” position for the other car. 


Q. Where were you when you first saw 
the other automobile approaching the inter- 
section? Place the toy automobile where 
you believe you were at the very instant you 
first saw the other car. 


Q.. At the very instant you saw the other 
car, where was it? Please place the toy 
automobile where you believe he was at the 
very first instant you saw him. 


QO. Please replace the toy automobiles 
with miniature photographs, and label each 
with the figure “3.” 


At this point, you have the two automo- 
biles nearer the intersection, at a time when 
the witness saw the other car, and presum- 
ably the other car could see the witness. 
Have the witness write on the diagram just 
what occurred at each position. 


If there is a traffic control, develop testi- 
mony as to what each driver did with re- 
spect to the traffic control. f 
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Q. You have previously stated that there 
was a collision in the intersection of Broad 
and Market Streets between these two auto- 
mobiles. Now, will you place the two toy 
automobiles in contact with each other in 
the intersection just where the collision oc- 
curred and in the direction each automobile 
was facing at the very instant of impact, 


When the witness has so placed both of 
the cars in contact with each other, have him 
substitute miniature photographs for the two 
automobiles in contact with each other and 
at the exact angle of contact as he has placed 
the two automobiles. Have him label this 
as position “4.” 


Q. After the two cars collided, where did 
each of them go and where did each come 
to rest after the collision? Please place the 
two toy automobiles where each of the two 
cars finally came to rest. 


After the two toy automobiles have been 
so placed, ask the witness to substitute the 
miniature photographs, and label this as 


om 


position “5 


Q. Did you get out of your automobile 
after the collision? 


If the witness was able to get out of the 
automobile and did, then develop testimony 
as to skidmarks made by each automobile, 
and when he testifies that one or the other 
or both automobiles laid down skidmarks, 
have him draw a line behind the automobiles 
that did lay down the skidmarks to indicate 
the length of the skidmarks. If the witness 
testifies as to the length of skidmarks in feet, 
steps or car lengths, give him a ruler marked 
off to the scale of the diagram and ask him 
to make the skidmarks where he saw them 
and for whatever length they were. 


There is always debris after an automobile 
collision. Ask the witness where the debris 
was and what it was, and then have him 
indicate it on the diagram by some sort oi 
a mark. Then have him write the worl 
“debris” on the diagram, with an arrow 
pointing to it. 

If the collision was severe enough to make 
marks, cuts or gouges in the pavement, have 
the witness show where they were and by 
which automobile they were made. 


Assuming that the witness has now finished 
the construction of the diagram, proceed as 
follows: 


Q. You have now reconstructed the se- 
quence of events that led up to the collision, 
and. have constructed a diagram to show 
how the accident occurred. Will you now 
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ook at the diagram as you have constructed 
it by the use of the toy automobiles and the 
miniature photographs, and state whether 
or not the diagram as you have constructed 
it appears to you to show just how this 
collision occurred. 


If the witness is now satisfied with this 
diagram, have him write or print his name 
and the date of his testimony on it. After 
he has done so, offer the diagram as an 
exhibit in evidence. 


lllustration 2 


Illustration 2 is a completed diagram which 
could be constructed by any witness who 
saw the accident, and is not necessarily con- 
fined to plaintiff and defendant or occupants 
of the involved auto vehicles. An eyewitness 
may not be able to testify to all of the events 
in sequence, but whatever he saw can be 
used diagrammatically. Even the testimony 
of the investigating police officer can be 
diagrammed to show how the cars came into 
contact with each other, where they finally 
came to rest, and the existence of skidmarks 
and debris. 


After the diagram has been offered and 
admitted in evidence, it may be taken to the 
jury'room. The advantage of the miniature- 
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photograph diagram is that it combines in 
a permanent form the use of the toy auto- 
mobiles and the scale diagram. The intro- 
duction of a skeleton diagram has little 
probative force because the jurors must re- 
member the spoken words of the witnesses; 
where the toy automobiles are used on the 
diagram, the jurors must remember what 
each witness did with the automobiles in 
showing how the accident occurred. But 
when the toy automobiles are “pasted” onto 
the diagram, that is, by substitution of the 
photograph for the toy automobile, they 
stay there and the jurors do not have to 
resort to memory with respect to what each 
witness said or did not say. The written 
instrument is the best evidence. 


The adverse witness presents a different 
problem. It is advisable not to let an adverse 
witness make a diagram, unless you have 
detected some flaw in his testimony. When 
the adverse witness has told an unreasonable 
story, or where his estimates of speeds and 
distances appear to be inaccurate, by all 
means produce the diagram, and require him 
to make the diagram just like he has testi- 
fied orally. If his testimony does not fit the 
diagram, he is in a dilemma. If he makes a 
reasonable diagram, then his oral testimony 
was not credible; and if his oral testimony 
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ILLUSTRATION 3 





was unreasonable, and he does make the 
diagram according to his oral testimony, the 
inaccuracy stands out like a sore thumb. In 
either event, the lawyer can take advantage of 
the witness’ dilemma in argument to the jury. 


This system or procedure of proving neg- 
ligence is available to either the plaintiff or 
the defendant. If a plaintiff has given un- 
reasonable and inaccurate testimony with 
respact to speeds and distances, the diagram, 
properly constructed upon cross-examination 
or by the defendant’s witnesses, may break 
down the plaintiff’s testimony either com- 
pletely, or to such extent that it can be 
shown that the plaintiff’s negligence was a 
proximate cause of the collision. In order 
to present diagrammatic testimony, it is nec- 
essary to be thoroughly prepared. The lawyer 
must know the facts, and he must have con- 
ferred with his client and witnesses so that 
the lawyer, client and witness know the 
same facts. 


The proper preparation and analysis of 
automobile accidents should help in effect- 
ing settlements before trial, where settle- 
ments are indicated. In the investigation of 
automobile accidents, the written statements 
of, witnesses should be supplemented by dia- 
gram and picture. Every investigator who 
investigates an accident normally makes a 
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diagram of the scene of the accident. It 
takes little extra work on the part of the 
investigator to make a scale diagram large 
enough to use the miniature photographs, 
For this purpose, ordinary light-weight draw- 
ing paper of some kind should be used rather 
than illustration board, so that the com- 
pleted drawing can be folded for transmittal, 


The preparation and taking of witnesses’ 
statements, and the presentation of testi- 
mony either by deposition or from the wit- 
ness stand, all serve the purpose of helping 
or permitting an accurate analysis of negli- 
gence, whether such analysis be made by 
insurance company investigator, claim de- 
partment, trial lawyer or the ultimate trier 
of the facts, the jury. The photographic dia- 
gram is visual and so much easier to under- 
stand and evaluate than written statement 
or oral testimony. 


Illustration 3 


Illustration 3 represents a gummed sheet 
of photographs of passenger vehicles. The 
sheet is 814” x 11” and contains 12 miniature 
photographs at 3/16” scale. It might be well 
to explain how these photographs are made. 
The 12 toy automobiles were grouped on the 
floor, and a photograph made from above. 
In order to eliminate unwanted shadows, 
flood-lights were bounced from the ceiling 
and walls. The darkroom routine is exactly 
like the processing of any other photograph. 
The negative so produced was enlarged to the 
exact scale desired and, of course, could 
have been enlarged to any other scale. This 
particular group of passenger vehicles has 
been printed on perforated gummed paper, 
which is considerably cheaper than printing 
on photographic paper, especially when printed 
in quantities. 

Photographs can be similarly made of any 
other model of automobile, truck, pick-up, 
tank truck, trailer, or truck and trailer com- 
bination. Since there is such a variety of 
vehicles other than passenger cars, they 
have not been reproduced in quantities, but 
are made photographically on ordinary single- 
weight photographic paper as required. In 
making the photographs of toy automobiles, 
the automobiles do not have to be scale 
models, but can be any size. The size on the 
negative can be enlarged to the size and 
scale desired. When it is necessary to make 
miniature photographs of these other kind 
of vehicles, you will find that the expense 
approximates the cost of making almost any 
other kind of a photograph. [The End] 
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Medical Payments Coverage 
Goes Double or Nothing 


By LAWRENCE M. ENGELHARD 


Severson v. Milwaukee Automobile Insurance Company is 
a decision of considerable importance to the insurance 
fraternity, says the author, a member of the law firm 
of Engelhard, Snodgrass & Goerdt, LaCrosse, Wisconsin 


HAT is the legal status of medical 
payments coverage in a liability insur- 
ance policy? 


Is such coverage an inseparable part of 
the liability contract? 


Does a release under the liability cover- 
age release the insurer of liability under 
the terms of the medical payments coverage? 


Can an injured automobile guest, where 
there is no guest statute involved, recover 
twice for medical expenses incurred—and 
from the same insurer? 


Case of First Impression 


A case of first impression in the country 
involving the construction of the medical 
payments coverage appears in the recent 
Wisconsin case of Severson v. Milwaukee 
Automobile Insurance Company, 3 AUTOMo- 
BILE CASES (2d) 1011, 265 Wis. 488, 61 N. W. 
(2d) 872. This case involved a situation where 
the plaintiff, Severson, an injured automobile 
guest, had brought a separate tort action 
against the defendant insurer under its 
liability coverage and recovered judgment, 
which was paid by the defendant company. 
Releases were executed and the case was 
closed. 

Subsequently, the plaintiff guest brought 
a second action for $500 medical payments 
under the medical payments coverage of 
the same policy against the same insurer; 
but the insurer denied liability. 


The defendant insurer took the position 
that the liability policy, including the medi- 
cal payments provisions, was an entire 
contract, and that the action brought under 
the medical payments provisions was barred. 


Medical Payments Coverage 


The insurer pleaded the release in the 
former action and payment thereunder. 
Furthermore, the defendant insurer sub- 
mitted that there was no “privity of con- 
tract” between a third person and the 
insurer under the medical payments provi- 
sions; therefore, an automobile guest could 
not sustain a separate action against the 
insurer. 


(Note: It must be kept in mind that in 
Wisconsin there is no guest statute; the 
guest is protected by the rules of ordinary 
negligence, while the host, in turn, is pro- 
tected by a species of contributory negli- 
gence known as “assumption of risk.” To 
recover under the liability coverage of the 
policy, the automobile guest must prove 
that the host was negligent under the 
rules of ordinary care and that he, the auto- 
mobile guest, had not “assumed the risk” 
of the host’s negligence. In that event, the 
guest could recover from the host and 
from his insurer. And where “assumption 
of risk” obtains, comparative negligence 
between the host and the guest does not 
apply. A little “assumption of risk” goes 
a long way and acts as a bar to recovery 
just as contributory negligence does wher- 
ever that common law rule obtains.) 


Standard Medical Payments 
Coverage Clauses Involved 


The standard medical payments coverage 
is uniform in practically all liability in- 
surance policies. The only difference lies 
in the placement of the clauses in the 
policy itself, it usually being Coverage C 
of the liability policy. 
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“COVERAGE C — MEDICAL PAY- 
MENTS 

“To pay all reasonable expenses incurred 
within one year from the date of accident 
for necessary medical, surgical, ambulance, 
hospital, professional nursing and funeral 
services to or for each person who sustains 
bodily injury, sickness or disease, caused 
by accident, while in or upon, entering or 
alighting from the automobile if the auto- 
mobile is being used by the named insured 
or with his permission. 


“DEFENSE, SETTLEMENT, 
PLEMENTARY PAYMENTS 


“(d) Pay expenses incurred by the insured 
for such immediate medical and surgical 
relief to others as shall be imperative at 
the time of the accident.” 


SUP- 











Conditions 


“4—-LIMIT 
ERAGE C 


“The limit of liability for medical pay- 
ments stated in the declaration as applicable 
to ‘each person’ is the limit of the com- 
pany’s liability for all expenses incurred 
by or on behalf of each person who sustains 
bodily injury, sickness or disease, including 
death resulting therefrom, in any one accident. 


“10 The Company may pay the 
injured person or any person or organiza- 
tion rendering the services and such pay- 
ment shall reduce the amount payable 
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OF LIABILITY, COV- 


hereunder for such injury. Payment here- 
under shall not constitute admission of 
liability of the insured or, except hereunder, 
of the Company.” 

There are other medical payments coy- 
erage clauses in the policy that need not 
be quoted. 

In the case of Severson v. Milwaukee Auto- 
mobile Insurance Company, the Supreme 
Court of Wisconsin answered the various 
questions raised by the challenging insurer 
and set a precedent which no doubt will 
be followed by other courts if similar issues 
should be raised in other jurisdictions. 


The Supreme Court of Wisconsin in the 
above case held: 


(1) that the coverages in an automobile 
liability policy were divisible and severable, 
thereby separating the medical payments 
coverage from the liability coverage as a 
separate contract; 


(2) that the medical payments coverage, 
being a separate contract, had an _ inde- 
pendent status with sufficient “privity of 
contract” between the injured automobile 
guest and the insured host to permit the 
guest to sue the insurer directly under the 
medical payments provisions of the policy, 
even though the guest was not a party to 
the insurance contract; 


(Note: In Wisconsin a liability insurer 
may be sued directly without naming the 
insured as a party.) 


(3) that the automobile guest’s action 
under the liability policy provisions was 
grounded in tort, and that the release and 
the satisfaction of the judgment in that 
action merely extinguished all tort liability 
but did not affect the contractual liability 
arising under the separate and independent 
contract of the medical payments provisions 
of such coverage; and 


(4) that because the liability provisions 
the policy and the medical payments 
provisions of the policy constituted separate 
contracts, since both actions under these 
contracts did not affect the same parties, 
and since the second action was not ai 
alternative action but was brought under 
a separate contract, the bringing of the 
separate action under the medical payments 
contract did not violate the rule against 
“splitting causes of action” and was, there- 
fore, valid and proper. 


of 


The decision of the Supreme Court of 
Wisconsin in interpreting the status of the 
medical payments coverage is not at all sur- 

(Continued on page 327) 
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Coverage 


Under the “Occurrence” Clause 


By JOHN J. BERGER 


The author is assistant general man- 


ager of the Greater New York Tax- 
payers Mutual Insurance Association. 
This article is reprinted from the 


Real Estate News for November, 1953. 


YINCE 1946, when the liability rating 
bureaus submitted a filing to the insur- 
ance department for the elimination of the 
words “caused by accident” and the sub- 
stitution of the phrase “caused by occur- 
rence” in the bodily injury insuring agreement 
of liability policies, there has been consider- 
able doubt even among insurance under- 
writers as to the precise meaning of the 
term “caused by occurrence” or the kind 
f claims it was designed to embrace. 
Essentially, the drafters of the rule had 
in mind that the the term “occur- 
rence” for “accident” intended as an 
extension of coverage, and that they were 
thereby meeting public demand for broader 
coverage by eliminating a troublesome policy 


use of 
was 


restriction. 


The general conclusion of many brokers 
and assureds, however, is that while the 
change from “accident” to “occurrence” 
does seem to increase the area of coverage, 
it has created considerable doubt as to the 
hazards contemplated within the rule. The 
questions have often been asked: “How 
much more coverage is intended under the 
‘occurrence’ endorsement?” “What is meant 
by the terminology ‘occurrence’?” ‘Does it 
cover any happening which involves a claim 
against a policyholder, even in the absence 
of an allegation of ‘bodily injury’ ?” 


These and countless other questions have 
been posed to insurance underwriters, with 
diametrically opposite expressions of opin- 
ion, so that it seems inevitable that the 
courts will some day be called upon to 


“Occurrence” Clause 





determine the extent or limit of coverage 
which insurance companies intended to af- 
ford under the “occurrence” clause. 


The original concept of the coverage 
arose out of the recognition by underwriters 
that property owners were subject to dam- 
age claims that technically did not arise out 
of “accidents” as that term was generally 
and construed. The clause 
therefore intended to sweep into the realm 


legally was 
of coverage so-called “sickness and disease” 
claims involving health and sanitary condi- 
tions, even though they were not “caused 
by accident.” A court decision at the time 
had held an owner liable to the tenants in 
his building for pneumonia caused by the 
failure of the heating system. It was then 
argued that the illness was not “caused by 
accident” and that no coverage existed un- 
der the standard liability policy, although 
there would be coverage if the phrase 
“caused by accident” were eliminated and 
“caused by occurrence” substituted in its 
place. 


Prior to the adoption of the “occurrence” 
basis of coverage, a number of insurance 
companies had refused to defend landlords 
in so-called “steam heat cases,” where the 
claim was made that sickness or death arose 
out of the landlord’s failure to furnish steam 
heat. Supreme Court Justice Dickstein had 
upheld the insurance company’s refusal to 
defend on the ground that this type of 
claim did not fall within the “bodily injury” 
clause of a liability policy. (New York Cas- 
ualty Company v. Barbieri, 196 Misc. 203; 
Jackson v. Employers Liability Company, 139 
Misc. 686, aff’d 234 App. Div. 893, aff'd 
259 No ¥- 559) 


Accordingly, insurance company under- 
writers sought to give effect to the rating 
bureaus’ intention to provide coverage for 
the known risks of improper or illegal sani- 
tary conditions, but, in doing so, most 
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companies limited the coverage with respect 
to claims arising out of certain other causes. 


As knowledge of this endorsement be- 
came more widely known among brokers 
and their clients, it soon developed that a 
variety of claims was presented as coming 
within the “occurrence” coverage which 
most insurance companies never contem- 
plated, such as claims for slander and 
defamation of character, false arrest or 
detention and many others which did not 
arise out of an accidental happening, but 
which, nevertheless, involved alleged claims 
of “illness or sickness.” For example, a 
tenant sued a landlord because the janitor 
called her an unprintable name, causing her 
such “mortification as to make her mentally 
and physically ill.” This episode ensued 
out of an argument allegedly connected with 
the tenant’s rent delinquency. 


The New York City Housing Authority 
was recently sued for “false arrest and un- 
lawful detention” because its em- 
ployees assisted a representative of the 
Department of Welfare in removing a tenant 
to a mental institution where she was de- 
tained for observation. It was alleged that 
the removal took place without a committing 
court order. 


one of 


Because these situations do not involve 
an “accident” or arise out of an “accidental 
happening due to some external force,” most 
insurance companies contend that slander 
or false arrest claims do not come within 
the purview of even the extended form of 
“occurrence” coverage, on the theory that 
an “occurrence” means an accident, or a 
continuous or repeated exposure to condi- 
tions, which results in injury or disease. 


It would therefore seem that the question of 
coverage of false arrest and slander actions 
turns upon the definition or meaning of the 
word “occurrence,” as well as the intent which 
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companies had in mind in invoking the use 
of that word as a means of broadening the 
scope of liability policies. To that extent, 
it is interesting to note that in Corpus Juris, 
Vol. 46, page 900, the word “occurrence” js 
defined as: “The act of occurring; an acci- 
dent or accidental event; that which happens 
without being designed or expected.” 


On the other hand, Webster’s Interna- 


tional Dictionary defines “accident” as: “An 
unforeseen occurrence usually of an un It 
toward or disastrous character.” Ts 
Thus, when insurance companies use the ju 
bare word “occurrence” do they intend to g 
cover every foreseeable or unforeseeable in 
event which occurs without the intervention Pp! 


of a sudden, unexpected happening, or did 


they intend to fix some boundary of defini- : 
tion that spells out the precise scope of the T 
coverage clause, so that owners and their h: 
insurance brokers might know what claims : 
are included or excluded under the “occur- ” 
rence” coverage? x 
al 
Injuries arising from the escape of noxious tt 
gas, the discharge of injurious liquids, or 01 
failure to furnish heat, which in and of 


themselves might not be accidental, would 
clearly be covered by a policy conditioned 
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upon “occurrence” instead of “accident,” 
provided bodily injury ensues. Conversely, } ‘har 
take the instance where suit was_ filed J Sev’ 
against a landlord for a heart attack suf- J socte 
fered by a tenant when she was compelled} TI 
to walk up eight flights of stairs while the } insur 
elevator was shut down during a strike. conc 
She chose to walk the stairs because she § plant 
refused to ride the elevator with a “scab” § engi: 
operator. In this case there was neither § do n 
an “accident” nor a “bodily injury.” Would J insp. 
the “occurrence” clause cover it? ance 
Recently, a tenant sought damages from | leg 
a landlord for exposure to a communicable J ™™ 
disease. The plaintiffs rented a_ second by 
floor apartment from the defendant. The} °V® 
first floor apartment was occupied by a 
the defendant, her husband and daughter. The as le 
plaintiffs contended that at the time the as tl 
second floor apartment was rented to them} T! 
the defendant and other occupants of the} derv 
first floor apartment were infected with} spec 
tuberculosis but did not disclose that fact} 'equ 
to plaintiffs. Some months later the infant } 4ver 
plaintiff contracted tuberculosis and a suit] '8 th 
for damages for the defendant’s failure to line. 
disclose the existence of the infected people} Port 
in the building was brought. ance 
Similarly, a landlord was sued for failure _ 
to bring eviction proceedings against af 'S 
(Continued on page 324) | 3m" 
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Claim Reserves: Burglary and Theft, 


Boiler and Machinery, and Glass 


In the fall of 1952, Hon. Alfred J. Bohlinger, Superintendent of the New York State 
Insurance Department, inaugurated a three-year course of in-service training for 
junior and assistant insurance examiners. Consisting of 90 weekly lectures, the pro- 
gram is designed to provide a comprehensive picture of current theory and practice 
in the insurance business as well as government supervision of such activities. The 
program is under the supervision of Deputy Superintendent Adelbert G. Straub, Jr. 


The training course is copyrighted by the State of New York Insurance Department. 
In the August, 1953 Journal, we presented one of the first-year lectures—Francis 


T. Curran’s “The Fundamentals of Accident and Health Insurance.” 


We now 


have the privilege of reprinting here, by special permission, Lecture No. 17 in the 
second-year series: “Claim Reserves: Burglary and Theft, Boiler and Machinery, 
and Glass,” by Charles F. Horan. Mr. Horan is senior insurance examiner, Casu- 
alty Section, Property Bureau, New York State Insurance Department. His lec- 
ture will be included in Volume 3 of the Department’s publication Examination 
of Insurance Companies, which is to be published in July, 1954. 


THIS PAPER is concerned with three 

lines of insurance which have different 
characteristics. Each line is important and 
serves a distinct need in our economic 
society. 

The first category, boiler and machinery 
insurance, is a highly specialized coverage 
concerned with the intricacies of power 
plant equipment and usually serviced by 
engineering technicians. While the policies 
do not guarantee the making of inspections, the 
inspection service provided by some insur- 
ance companies is so well regarded that 
itis a major selling point in marketing the 
insurance and is also used on a fee basis 
by manufacturers of equipment. More- 
over, the leading insurance companies spend 
for inspection services to prevent losses 
as large a portion of the premium dollar 
as they pay out in loss indemnity. 

The maintenance of a specialized un- 
derwriting organization and a special in- 
spection service is a costly undertaking 
requiring a large volume of business to keep 
average costs reasonable. The net result 
is that few companies handle this specialty 
line. Thus, we find over 90 carriers re- 
ported writing burglary and theft insur- 
ance in 1952, while less than 30 carriers 
reported writing boiler and machinery in- 


surance; and of these, the four largest 
underwriters accounted for some 71 per 
cent of the net premiums written by all. 
These four carriers are all domiciled outside 
of New York State and examiners from 
the Insurance Department of New York 
do not usually participate in the examina- 
tion of these companies. 


This paper will first present that portion 
of general loss reserve examination proce- 
dure applicable to all the lines included in 
this paper, and then will examine sepa- 
rately the varieties of coverage and claims 
encountered under each line. 


GENERAL PROCEDURE 


Loss Reserve Records 


In the lectures on loss accounting * there 
is described the detailed processing and 
recording of a notice of loss upon its re- 
ceipt at the company’s office, which includes 
the assignment of a claim number, the 
verification of policy coverage, the initial 
estimate of cost, and the clerical processing, 
which includes the makeup of the various 
abstracts, claim cards and other reference 
cards required. 





1See Lectures 9 and 10 of Training Course for 
Junior and Assistant Insurance Examiners, 
Second-Year Lectures. Lectures 9 and 10 were 






Claim Reserves 


presented December 23 and 30, 1953, by Dudley 
Pruitt. 
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There is also described the handposted 
claim card file maintained in most com- 
panies and its use for loss reserve inventory 
purposes. Even more important is the 
description of the punch-card master file 
and the punch-card running inventory sys- 
tem. A careful study and understanding 
of these loss accounting methods is a basic 
requirement in insurance examining tech- 
nique, because the examiner has a vital 
interest in adequate controls, proper alloca- 
tion and the co-ordination of systems. 


Incurred but Not Reported Reserves 


The subject of incurred but not reported 
loss reserve methods is also well developed 
in one of the lectures on loss accounting. 
While the insurance examiner’s review of 
loss reserves often occurs at a date late 
enough to permit the substitution of the 
actual case-basis reserves on late-reported 
cases in place of the company’s statement 
reserve estimate for such cases, it is never- 
theless essential that the examiner be well 
informed of the methods used to project 
the experience of a past period and be able 
to apply the. modifications that may be re- 
quired to conform that experience to changes 
in recent exposure and premium volume. 

In this connection it should be remem- 
bered that if the examiner’s review is made 
soon after the company’s statement date, 
and the examiner is required to use an over- 
all estimate based on past experience of the 
company, it is incumbent on the examiner 
to ascertain if any substantial change has 
been made by the company in the cutoff 
date for recording known losses. Thus, 
if in prior years the company picked up all 
losses reported until January 20 and in- 
cluded them in the scheduled claims re- 
ported in the prior years, and for the 
current statement figures the company in- 
cluded only losses reported to December 
20, then an over-all estimate based on such 
prior experience may well prove to be 
inadequate to cover the expected incurred 
but not reported losses chargeable to that 
recent statement estimate. 


Loss Adjustment Expense 


In one of the lectures on loss accounting, 
the subject of loss adjustment expense is 
discussed in detail and the influence of 
the Uniform Accounting Regulation’ is 
described. The definitions of the various 








statistical and rate-making organizations 
covering the components. of loss expense 
are also quoted and some of the problems 
of co-ordinating these requirements are 
mentioned. 

Under the heading of Loss Expense Re- 
serves, the same lecture states that the 
purpose “is to set an amount adequate to 
provide all the services necessary for liqui- 
dating the company’s entire loss liability 
existing at the time.” In the comments 
which, follow, quotations are made from 
the Department’s circular letters of July 
27, 1950, and November 30, 1950, and it 
is noted that this reserve is usually estab- 
lished in two separate parts—that for al- 
located and that for unallocated. 

With respect to company methods, the 
lecture points out that some formula ap- 
proach for each part is frequently employed, 
though many companies maintain case-basis 
estimates for allocated expense in the same 
manner as for pure losses. It also notes 
that some companies attempt to maintain 
combined case-basis estimates, which in- 
clude provision for both loss and allocated 
loss expense in the same figure, and when 
this is done, a formula method must be 
used for separating them to meet annual 
statement blank requirements. 


The lecture points out also that “possibly 
the commonest formula is based on the 
ratio of allocated loss expense paid to 
pure loss paid,” and in general, this ratio 
may be applied in full to the incurred but 
not reported loss reserve to produce the 
allocated estimated loss expense expected. 
In obtaining a loss expense estimate on 
open cases, however, the lecture indicates 


that companies which use this base for 
their formula uswally discount the ratio 
of expense paid to loss paid arbitrarily 


as a matter of judgment. Fifty per cent 
is a common discount, used on the theory 
that approximately half of the loss expense 
has been paid on the average open case. 

In other lectures on loss reserves, it is 
pointed out that the reserve for future un- 
allocated loss expense is an estimate com- 
puted separately for each line of business 
and usually based on the past experience 
of the company. It is also noted that the 
ratios obtained from this past experience 
are usually applied in full to the incurred 
but not reported loss reserve total, but that 
only half or 50 per cent of the ratio is 
usually applied to the total of case-basis 
loss reserves on known or scheduled claims 





2 Regulation No. 30, Uniform Classification of 
Expenses of Fire and Marine and Casualty and 
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Surety Insurers, effective January 1, 1949, In- 
surance Department, State of New York. 
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on the presumption that one half of the un- 
allocated expense applicable to a large 
goup of claims outstanding on a particular 
date will have been paid prior to that 
date. 


While other methods of using the com- 
pany’s past experience to estimate future 
unallocated expense costs are described in 
other lectures,* they are more suitable for 
the Schedule P* lines. For the lines cov- 
ered in this paper, the ratio method here 
described is frequently followed. In doing 
30, the amount of unallocated claim expense 
paid by the company for each line of busi- 
ness, for each of the last three calendar 
years is obtained from the company’s rec- 
ords, and the ratios to similar paid indem- 
nity losses is computed. 


If the ratio for the last calendar year is 
comparable to the aggregate three-year ra- 
tio, then such last-year ratio can usually 
be accepted as a suitable indication of the 
trend of the company’s costs. If marked 
fluctuations are evident, the examiner must 
choose between using ratios based on aver- 
age figures or discarding the company’s ex- 
perience and substituting that of similar 
companies. Even if there are no marked 
fluctuations, it is advisable to measure the 
credibility of the ratios obtained from the 
company’s experience by comparison with 


those experienced by other carriers. This 
precaution is particularly appropriate in 
examining the smaller companies where 


examining experience shows that the line 
distribution of unallocated claim expense 
is not as refined because of practical limi- 
tations in separating by line the clerical 
and supervisory costs for company person- 
nel handling more than one line of business. 
The guiding principle is, of course, that 
the examiner obtain an adequate but fair 
estimate of future costs. 


Case-Basis Reserves 


Other lectures quote the statutory re- 
quirements for loss reserves and show ap- 
plicable annual statement blank extracts. 
In the lecture on bodily injury and prop- 
erty damage claim reserves,° the various 
steps taken to verify the completeness of 
the company’s outstanding claim reserve 





inventory are detailed, and the supple- 
mentary lists showing interim developments 
are described. It is also noted that for 
some lines a selection is made of claim files 
to be reviewed to determine the accuracy 
of the lists obtained, the reserves to be 
carried on open claims, and the propriety 
of the company’s claim practices. The 
method of summarizing the results of a 
case-basis review is also shown and it is 
suggested that caution be exercised in draw- 
ing conclusions from Schedule O* develop- 
ments. 

Aggregate claim reserves for the lines 
of business within the scope of this paper 
are generally based on individual estimates 
of the specific value of each unpaid claim 
considered by the company as pending on 
the particular reserve valuation date. 

In the examining process, the reserve 
listings supplied by the company are sup- 
plemented with additional columnar infor- 
mation to show the results of claim 
settlements and closings in the period be- 
tween the examination focal date and the 
date when the examiner is making his 
actual physical verification. If, as a result 
of the examining process, the company’s 
listing is found substantially complete, arid 
the number of additional and reopened 
claims not proportionately excessive, then 
the examiner can proceed with the valuation 
of the claims still remaining unpaid. 


Under ordinary circumstances, and in 
prosperous or relatively prosperous times, 
the individual case reserves on the lines 
of business included in this paper will gen- 
erally be found to have ample provision 
for meeting the policy obligations for known 
incurred, because the maximum 
amount claimed can usually be determined 
from the claim proof of loss filed in each 
case, or the report of the field investigation 
made by the company’s representative. It 
is the general practice among the companies 
to carry as a case reserve for these lines, 
the actual amount of loss claimed or a fig- 
ure slightly in excess of the amount claimed. 


losses 


Circumstances in individual companies 
vary, however, and a prosperous economy 
does not always filter prosperity into the 
operating results of individual insurance 
carriers, particularly when, as in recent 





’See lectures by Dudley Pruitt, cited at foot- 
hote 1, and Lecture 14 by Harry Grossman on 
“Workmen’s Compensation Claims,’’ presented 
on January 27, 1954. 

‘See ‘‘Fire and Casualty, 1952 Annual State 
Ment,”’ in the Appendix of Examination of 
Insurance Companies (New York State Insur- 


ance Department), Vol. 2. 


Claim-Reserves 


5 See Lectures 11 and 13 by Jesse A. Pulis and 
Jack Salant on ‘‘Claim Reserves: Bodily In- 
jury and Property Damage Liability—Develop- 
ment of Reserves,’’ presented on January 6 
and 20, 1954. 

® See footnote 4. 











years, the prosperity is accompanied by 
substantial inflation. Consequently, the ex- 
aminer cannot assume over-all reserve ade- 
quacy without examination of all or a 
substantial group of the claims which con- 
tinue to remain unpaid at the time his 
review is being made. 

It sometimes happens that the review 
is being made a few months after the focal 
examination date; in that event, a compari- 
son of the actual payments with the reserves 
released on closed claims is often indicative 
of the adequacy of the case-basis reserves 
for these lines. Experience has taught, 
however, that in most casualty lines the 
simple or minor claims are usually settled 
quickly and the complicated or contentious 
claims remain pending for a longer period. 
Consequently, by reason of these character- 
istics, there is some likelihood that the 
company’s reserves may require individual 
review, as experience sometimes shows that 
a particular company’s valuation on such 
cases was based on an optimistic view not 
shared by the examiner, who is primarily 
concerned with adequate reserves rather 
than the lowest possible settlement value 
of a disputed claim. 


Since the ultimate determination of case- 
basis reserve adequacy depends on a claim 
file review, the preliminary training for such 
examining work should include a review 
of the general nature of the insurance cov- 
erage under which such claims arise, and 
some detailed information concerning the 
material to be found in claim investigation 
reports, as well as some of the background 
reasons for emphasis on certain phases of 
the company’s field claim investigation. 


BURGLARY AND THEFT 


Policy Forms 


A brief description of some of the policy 
forms under burglary and theft insurance 
follows: 


Residence and Outside Theft covers loss 
or damage from the hazards enumerated 
to the personal property of the named in- 
sured and members of his household, as 
defined, including servants and guests. 


Mercantile Open-Stock Burglary covers 
loss or damage by burglary to merchandise, 
furniture, fixtures and equipment, within 
the insured premises, while the premises ate 
closed for business. 


Mercantile Safe Burglary covers loss or 
damage by burglary of money, securities 
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and merchandise from the insured safe or 
vault. Insurance covers the situation whether 
the safe or vault is actually opened on the 
premises or has been removed elsewhere 
for examination. 


Paymaster Robbery covers loss or dam- 
age by robbery to payroll money and checks 
in charge of a custodian, either on or off 
the premises of the insured. 


Messenger and Interior Robbery covers 
loss or damage to money, securities and 
merchandise by robbery within the premises 
of the insured, or while in charge of a mes- 
senger off the premises. 


Storekeepers Burglary and Robbery is a 
package policy providing a fixed amount 
of insurance on each of seven common 
hazards, that is, interior robbery, messenger 
robbery, kidnapping, mercantile safe, night 
depository or residence, mercantile open 
stock, and damage. 


Office Burglary and Robbery is a package 
policy similar to the storekeeper’s policy, 
except that on-premises theft is substituted 
for open-stock coverage. . 


Money and Securities Broad Form covers 
loss within the premises and outside the 
premises. 


Comprehensive Dishonesty, Disappear- 
ance and Destruction is a single policy 
combining, on an optional basis, fidelity, 
forgery, disappearance and destruction, and 
mercantile open-stock burglary coverage. 


Other policies issued cover warehouse- 
men’s liability, innkeeper’s liability, val- 
uable papers and records, accounts receivable, 
securities (safe deposit box lessees), fraud, 
crime and protective, bank burglary and 
robbery, and other specialty lines. 


Moral Hazard 


There is perhaps no other field of insur- 
ance in which, on the whole, the element 
of moral hazard looms so large. The cause 
of compensable loss under burglary and 
theft insurance is always a crime or at- 
tempted crime, and it is sometimes difficult 
to determine whether the crime was the act 
of the insured or of someone else. The kind 
of property insured also contributes to the 
peculiar nature of burglary insurance. It is 
naturally distinguished by mobility and 
high concentration of value, qualities which 
make concealment easy and fraudulent claims 
inevitable. Thus, in addition to assuming 
the hazard of what we may call legitimate 
crimes, the company must take’its chances 
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with the hazard of fraudulent claims brought 
by the insured. 


Definitions 


A careful definition of the meaning of 
“burglary,” “theft” and “robbery” is neces- 
sary before we can intelligently consider 
the kind of claims under policies bearing 
these terms. Their meaning is neither that 
of the street, which is careless and confusing, 
nor that of the law, which is generally 
precise but varies from state to state. The 
policy definitions of the terms follow only 
generally the definitions of the various stat- 
utes and are the result of years of effort 
to achieve simplicity, on the one hand, and 
to eliminate flaws and loopholes, on the 
other. 


Burglary.—A typical mercantile open- 
stock burglary policy defines burglary as 
“the felonious abstraction of such property 
from within the premises, by any person 
or persons making felonious entry therein 
by actual force and violence when the prem- 
ises are not open for business, of which 
there shall be visible marks made upon the 
exterior of the premises at the place of 
such entry by tools, explosives, electricity 
or chemicals.” The entry, that is, must be 
unlawful; there must be evidence of entry to 
eliminate sneak-thievery; the marks of vio- 
lence must be made at the place and time of 
entry to eliminate the entry of a criminal 
during the day and his forcible escape at 
night. It may occur at any time of day 
or night if the premises are closed for business. 


Theft and Larceny.—These are practically 
synonymous terms and are used in the resi- 
dence policy. Except in a very few states, 
the word “theft” is not used to describe an 
unlawful act. Larceny in the statutes means 
simply the unlawful or felonious taking of 
property without the consent of the owner. 
These terms are, naturally enough, not de- 
fined in the residence policy; they are used 
in combination with burglary because of the 
intention of the company to cover all forms 
of stealing. The purpose of the inclusion 
of these terms is to cover the numerous losses 
due to the acts of servants and workmen, 
neither of whom leaves visible marks of entry. 


Robbery.—This is the most serious crime 
covered by insurance. It is a crime against 
property and against the person. In the 
bank policy, it is defined as “a felonious 


and forcible taking of property (1) by vio- 
lence inflicted upon the person or persons 
having the actual care and custody of the 
property; (2) by putting such person or 
persons in fear of violence; or (3) by an 
overt felonious act committed in the pres~ 
ence of such person or persons and of which 
such person or persons were actually cog- 
nizant.” The paymaster, and messenger 
and interior robbery policies cover also if 
these persons have been killed or rendered 
unconscious by injuries inflicted maliciously 
or sustained accidentally. 


Claim Procedure * 


Circumstances of Loss.—The _ investi- 
gator’s report usually describes as minutely 
as possible the exact manner in which the 
loss occurred. The facts which are ascer- 
tained after the loss is discovered will show, 
at least to some extent, the manner of its 
occurrence, although it is not always pos- 
sible to give a detailed account of the 
circumstances leading up to the crime. 
The report generally states when, where and 
by whom the missing articles were last seen. 


Proof of Loss and Verification—The 
company does not submit a proof of loss to 
the insured in every case. When the ad- 
juster believes the loss reported is not cov- 
ered by the policy or is fraudulent, he 
makes as careful and complete an investi: 
gation as is possible but does not submit 
a proof-of-loss form to the insured with- 
out first being directed to do so by the 
branch claim manager or the home office. 
In the investigation, each article listed on 
the proof of loss is verified as to ownership, 
time and place of purchase, cost, deprecia- 
tion and the identity of the actual purchaser. 
The adjuster should give his opinion as 
to the value of the stolen articles. The 
company usually considers it advisable 
that the adjuster assist the insured in ex- 
ecuting the proof of loss, particularly with 
reference to amounts of depreciation. After 
the item has been valued by the insured in 
a sworn proof of loss, it is difficult to obtain 
further depreciation. 


The adjuster usually insists that the in- 
sured stop payment on each stolen check 
when the maker and bank are known. This 
may save the company considerable money 
and may be the means of apprehending the 
criminal should an attempt be made to cash 
the stolen checks. Immediate notice of the 





™The following discussion is based on material 
from Casualty Claim Procedure, prepared in 


191 by the Lumbermens Mutual Casualty 


Claim Reserves 


Company, Chicago, Illinois, to instruct its field 
investigating personnel. 
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theft of stocks or bonds is given to 
the registrar, together with a listing of the 
particular numbers and other identifying data. 


Evidence of Loss.—Reasonable evidence 
of a loss occurring under circumstances 
covered by the policy must be established 
before payment is made. Except in the case 
of the residence burglary and outside theft 
policy, and certain features of the broad 
form money and securities policy, mysteri- 
ous disappearance in and of itself does not 
constitute reasonable evidence of loss by 
burglary, theft or larceny, as the articles 
may have been misplaced, lost or inadver- 
tently destroyed. As previously noted, 
standard insurance policies define the terms 
“burglary,” “theft,” “larceny” or “robbery,” 
thus establishing uniformity.. These defini- 
tions must be considered when reviewing 
an investigation. 

Some policies insure against loss by burglary 
only. To constitute burglary, entrance to 
the premises must be gained by the use of 
force or violence, and there must be visible 
evidence upon the premises of such force 
and violence. ‘In investigating a burglary 
loss, the investigator usually describes what 
visible marks of force and violence are 
apparent on the premises, the extent of the 
loss and the cost of repair or replacement. 

It is usually difficult to find direct evi- 
dence of theft or larceny. Important evi- 
dence in this connection is the fact that the 
premises were found ransacked or in a 
state of confusion or disorder. The fact 
that valuable articles were left untouched 
is helpful information in deciding whether 
there is reasonable evidence of a theft or 
larceny, and it is also important in deter- 
mining whether the thief was a _ profes- 
sional or an amateur. 

In the investigation. report of residence 
losses, each member of the insured’s house- 
hold is usually listed and the age, rela- 
tionship and status—such as a temporary 
or a permanent member—is shown. The 
residence burglary policy usually applies 
to property owned or used by the insured, 
permanent members of his household, resi- 
dence employees and others as defined in 
the policy. 





In mercantile losses, the investigator re- 
ports the names and addresses of all em- 
ployees who may have any knowledge of, or 
any connection with, the loss. In dealing 
with a loss under a mercantile safe burg- 
lary policy, a broad form money and securi- 
ties policy or a robbery policy, it should 
be observed that losses due to employee dis- 
honesty are not covered. Therefore, when 
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a so-called inside job is suspected, careful 
attention is given to details which would 
tend to indicate that an employee is impli- 
cated as either a principal or an accessory 
to the burglary. 

To constitute robbery, the taking must 
have been accompanied by violence, or the 
insured or the custodian must have been 
placed in fear of bodily injury through 
threats of violence, or any other overt 
felonious act must have been committed in 
his presence of which he was cognizant at 
the time. It is usual to obtain from the in- 
sured or person sustaining the loss a state- 
ment concerning his activities for a sufficient 
time prior to and following the robbery to 
appraise the situation adequately. The in- 
vestigator generally ascertains the age, place 
of residence, habits, previous employment, 
financial status and type of the insured’s 
associates. These are important factors in 
determining whether there is reasonable 
evidence of a robbery. 

To constitute burglary of a safe, it is 
necessary that entrance into the safe be 
gained by force through the use of tools, 
explosives, chemicals or electricity, and there 
must also be visible signs of such forcible 
entry upon the safe itself. from 
within the safe, through manipulation of 
the combination or other means not leaving 
visible evidence of force upon the safe, are 
not covered. 


Losses 


Statements.—The investigation lists all 
persons from whom statements were taken 
and their connection with the case. State- 
ments are usually obtained from every per- 
son having any knowledge of the particular 
loss. In residence burglary losses, state- 
ments are taken from the insured—and 
when indicated, from members of his house- 
hold, from his neighbors or other tenants 
in the building and from building employees. 
In mercantile losses, statements are obtained 
from the insured, from the insured’s em- 
ployees, from employees of the building in 
which the business is located and from em- 
ployees of adjoining concerns if they have 
any knowledge of the loss. 

If the investigator suspects a fraudulent 
claim (particularly if it is a sizable one), 
consideration is given to the examination 
of all persons under oath before a court 
reporter. 


Police Report.—Al] burglary and robbery 
policies require the insured to report each 
loss to the police. It is generally a condi- 
tion precedent to the right of recovery, and 
rightly so, as the police are often instru- 
mental in procuring the return of the stolen 
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property. The adjuster ascertains who re- 
ported the loss to the police, the exact time 
the report was made, the means used in 
notifying the police, and exactly what was 
reported stolen. The discrepancies between 
the report given to the police and that given 
to the company have often afforded the 
means of detecting fraudulent claims. Police 
records are not open to public inspection 
in all localities, but when they are, a com- 
plete copy of the report is obtained. When 
they are not available; the investigating 
officers are usually willing to disclose the 
result of their investigation. Any extensive 
review of claim files will show the importance 
of these with the 
they frequently provide information which 
helps reduce the amounts claimed as lost. 
The officers’ reports and observations from 
their first interviews with the assured are 
usually closer to the real facts than the re- 
ports made to the insurance company after 
the assured has had an opportunity to think 
over the circumstances of his loss. 

The ordinances of require 
pawnshops to report each day on the items 
sold to them or pawned with them. The 
police departments of such cities usually 
have a pawnshop detail that checks the pawn- 
shops to locate stolen property and to make 
certain that they are complying with the 
lav. The pawnshops in the particular city 
where the loss occurred are sometimes checked 
and if the property is not found, the police 
departments in neighboring cities are noti- 
fed and, when possible and feasible, the 
pawnshops in the neighboring cities are also 
checked. 


discussions officers, as 


many cities 


Suspects.—The insured is often of assist- 
ance in furnishing information regarding 
suspects, and the report usually contains 
the identity of any suspects and the basis 
for suspicion. The include 
professional thieves; sneak thieves; servants 
or employees, laborers or tradesmen who 
have access to the premises; and guests or 
friends of the insured. 


classifications 


The adjuster usually keeps in the back- 
ground when developing the subject of sus- 
pected thieves or burglars, and permits the 
investigation to be handled entirely by the 
local police department with the coopera- 
tion of the insured. 


Previous Losses.—The adjuster generally 
tries to ascertain whether the insured has 
had any losses during the previous five 
years, notwithstanding contrary statements 
in the declarations of the policy or in the 
proof of loss. Previous loss does not neces- 
sarily indicate that the risk is undesirable 


Claim Reserves 


or that the claim is fraudulent, but it may 
tend to establish a breach of warranty. Un- 
scrupulous and dishonest individuals usually 
conceal the fact that they have collected 
from other insurance companies. If the in- 
sured has had a previous loss, the adjuster 
obtains the date, the amount and circum- 
stances of such loss,~whether insured, the 
amount recovered and the name of the in- 
surance company. The history of previous 
losses is very important in the investigation 
and adjustment of all burglary and robbery 
claims. 


Other Insurance.—The investigation also 
seeks to determine whether the insured has 
other insurance covering the particular loss 
reported. If other insurance is in force, the 
adjuster reports the name of the insurance 
company, type of policy, policy number, 
effective dates, limits, and provisions for 
pro rata payment. Fur coats, jewelry and 
similar articles reported stolen under a resi- 
dence burglary policy may be insured specifi- 
cally with another company. Under such 
circumstances, a residence burglary policy 
would not apply to those articles specifically 
insured. If there is coverage other than 
specific, the loss is prorated. 


Liability and Reasons.—The investigator 
is expected to give a definite opinion as to 
liability and to explain the basis for his con- 
clusion. His report usually notes the items 
of coverage provided under each section, 
the exact items excluded and the amount of 
coverage under each divisional section. Lia- 
bility may be questionable because of a 
breach of warranty, delayed notice, lack of 
reasonable evidence, fraud or for other rea- 
sons. The investigation report should recite 
all the circumstances so the question of lia- 
bility can be determined by the branch claim 
manager or the home office before settle- 
ment is discussed. 


Settlement Recommendations.—Settlement 
negotiations should begin as soon as possible 
following the completion of the investiga- 
tion. In the handling of these types of 
losses, the adjuster is dealing’ directly with 
the insured and not with a third person. 
Consequently, the adjustment or denial of 
claims is usually made promptly. 

Practically all articles depreciate in value 
over a period of months and years. Articles 
such as wearing apparel depreciate not only 
because of wear and tear but through style 
changes. Settlement recommendations usually 
take into consideration stolen items re- 
covered, the type of insured, the value and 
quality of other articles on the premises and 
the description and verification of the stolen 
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property. If the recommendations are based 
solely upon the merits of the claim, the 
adjuster usually so states; if other factors 
are involved, they are fully explained. 

The insurance company usually has the 
right to replace any stolen article by an 
article of like kind and quality. The ad- 
juster’s report usually states whether the 
insured desires replacement or a cash settle- 
ment. In no instance is the company liable 
for more than the actual cash value of the 
stolen or damaged property at the time of 
the loss, with due allowance for depreciation. 


Special Problems 


In a review of any substantial number 
of unpaid claim files, there will be noted 
two policy provisions which cause consider- 
able difficulty in the settlement of losses. 
Their interpretation seems to depend not 
only on the particular circumstances en- 
countered in the claim as submitted, but 
also on the attitude of the particular claim 
official who has the acceptance or rejection 
of the claim under consideration. 


The following discussions of the “mysterious 
disappearance” feature and the “require- 
ment of keeping records” are taken from 
the Fire, Casualty and Surety Bulletins pub- 
lished by the National Underwriter Company. 


Mysterious Disappearance Feature.—“Few 
provisions in recent standard insurance con- 
tracts have caused more discussions than 
the following provision in the residence and 
outside theft policy. 


“ 1 


““(b) Theft. The word “theft” includes 
larceny, burglary and robbery. Mysterious 
disappearance of any insured property, e-- 
cept a precious or semi-precious stone from 
its setting in any watch or piece of jewelry, 


shall be presumed to be due to theft.’ ©! 


Definitions 


“This provision was incorporated in the 
policy when it was first brought out in 
1943. It was intended to avoid—and, in 
fact, did avoid—many troublesome situa- 
tions under the old residence burglary 
policy in which an article would disappear 
and the insured believe it was ‘stolen, but 
be unable to prove it. Many arguments 
arose under the old policy tc the embarrass- 
ment of agents and brokers and to the dis- 
satisfaction of clients. The 1943 policy 
cleared up such situations by putting the 





8 ‘Words .. . [in italics] were added in the 
1948 revision of the policy. They are not directly 
involved in the cases discussed here.’ 
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burden of proof on the insurance company 
to establish that the loss was caused by 
something other than theft. 


“However, the residence and outside theft 
policy does not unqualifiedly cover all 
mysterious disappearance losses, nor is it 
an all-risks policy. Failure to emphasize 
this to clients, plus the liberality of many 
insurance companies in settling losses, has 
caused a number of misconceptions and 
many situations almost as difficult as those 
which existed under the old policy. The 
1948 revision cleared this only partially.” 


Legal Decisions.—‘‘Cases involving this 
feature have gotten into court several times. 
While a number of cases were decided for 
the insured, largely because the insurance 
company could offer nothing to offset the 
presumption of theft, some were decided in 
favor of the company, and all of them 
emphasize that this provision calls only for 
a presumption and not for unqualified coy- 
erage of disappearance losses. 


“The first case on this provision, Davis v, 
St. Paul-Mercury Indemnity Company,"! al- 
though not conclusive as to the outcome 
of the loss, clearly established that the pre- 
sumption of theft could be rebutted by 
proper evidence and has. been cited in most 
subsequent cases. Here the insured, while 
on a fishing trip with a friend, was thrown 
into the water from a capsized boat. He 
recovered his poles, tackle, and other prop- 
erty. After going ashore, he felt in his 
pocket for the first time since leaving his 
home and discovered that $97 in currency 
was missing. It was agreed that his com- 
panion was a man of high character, most 
unlikely to steal the money, and the insur- 
ance company maintained that the money 
had been lost in the water and not stolen. 


“The lower court judge refused to sub- 
mit to the jury a question as to whether 
loss by theft had been sustained in accord- 
ance with the terms of the policy and in- 
stead submitted only to the jury the question 
of whether the property had mysteriously 
disappeared and the amount of the loss. 
Under such instructions, the jury naturally 
held for the insured. 


“The North Carolina Supreme Court 
ordered a new trial. It did not conclusively 
hold that the loss was not covered, but took 
the position that the jury should have found 
whether or not there was an actual theft— 
not simply a disappearance.” 





°6 Fire and Casualty Cases 225, 40 S. E. (2d) 
609 (1946). 
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Significance of Davis Case.—‘‘The Davis 
case was eventually settled out of court."° 
The following statements from the Supreme 
Court opinion, however, throw considerable 
light on the general intent of the provision: 


“*This new provision, stipulating that the 
mysterious disappearance of insured prop- 
erty shall be presumed to be due to theft, 
was incorporated in such [theft] policies 
to answer the obvious objections to the old 
and to afford a somewhat larger measure 
of protection to the insured. . . . Proof of 
the mysterious disappearance of insured 
property, nothing else appearing, is proof 
of theft. Evidence excluding the probability 
that the property was mislaid or lost is not 
required and proof of circumstances point- 
ing to larceny as the more rational inference 
is not essential. 


“we 


Theft is to be presumed, and to 
presume means to take for granted until 
the contrary is proved. 


“But, in our opinion, it does not con- 
stitute an irrebuttable presumption. Theft 
is presumed or taken for granted unless the 
contrary is made to appear. The surround- 
ing facts and circumstances, if any, which 
would tend to show that the property was 
lost or mislaid or that its disappearance 
was not in fact due to theft are to be con- 
sidered by the jury in arriving at a verdict, 
the burden of proof being at all times on 
the plaintiff [insured]. . . 


“‘But the policy is a theft policy. The 
hazard insured against is that of theft. It 
does not cover or purport to cover property 
mislaid or lost. Nor does it insure against 
any and all mysterious disappearances. It 
merely provides that “mysterious disappear- 


} ance of any insured property shall be pre- 


sumed to be due to theft.”’” 

Insurance Company Sustained.—‘The 
Davis case was cited as authority in the 
more recent lower court case of Weiner v. 
United States Fidelity & Guaranty Company, 
decided early in 1950 by the Mercer County 
(New Jersey) district court.™! The in- 
sured’s wife wore a wrist watch to a meet- 
ing at a hotel and had no recollection of it 
until she noticed it was missing shortly 
after she had been in the washroom. It was 
not found, although she searched the wash- 
room and reported the loss to the hotel 
manager and also to the police. 





“Holding for the insurance company on 
the ground that the facts did not support 
any claim of theft, the judge said: 

“*The policy is a Theft policy. The 
hazard insured against is that of theft. Jt 
does not cover or purport to cover property 
mislaid or lost. Nor does it insure against 
any and all mysterious disappearances. It 
merely provides that “mysterious disappear- 
ance of any insured property shall be pre- 
sumed to be due to theft.” However, the 
presumption is not irrebuttable. ” 


Presumption Upheld.—“In Caldwell v. St. 
Paul-Mercury Indemnity Co.,™! a diamond 
dropped out of its setting in the insured’s 
home and could not be found. The in- 
sured’s maid helped look for it the next day, 
and the following day was left alone in the 
house to work, with instructions to look for 
the stone. The maid had disappeared by 
the time the insured returned home and 
never returned, not even to collect wages 
due her, and the stone was never found. 
The Mississippi Supreme Court held this 
loss covered by the residence and outside 
theft policy. 

“The policy in the Caldwell case did not 
contain the statement that loss of a stone 
from its setting should not be presumed 
to be theft. However, although this case 
cannot be absolutely conclusive as to the 
present contract, it is significant in that the 
court implied that these circumstances would 
have justified a jury in finding that a theft 
occurred, even in the absence of a presump- 
tion. It held that a jury in such a case 
should consider the possibility that the 
stone might still be in the house, but that 
a finding of theft can be based on circum- 
stantial evidence. 


“In the still more recent case of Levine v. 
Accident & Casualty Insurance Co.,™") the in- 
sured left a valuable ring in a lavatory. It 
was not.recovered, but the insured insisted 
he was positive it had not gone down the 
drain. The New York Municipal Court 
held the loss covered on the ground that the 
presumption of theft had been established 
and the insurer had not rebutted it.” ™* 


Conclusion.—‘‘Some underwriters and ad- 
justers feel that difficulties with losses under 
the mysterious disappearance feature can be 
mitigated by strictly enforcing the policy 
provision requiring the insured to report to 
the police any loss for which insurance re- 





»“The case was not appealed and is not cited 
in recognized legal reporting services.”’ 

1 Dkt. No. 1157. 

27 Fire and Casualty Cases 335. 

™112 N. Y. S. (24) 397 
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4 “At first sight, this case seems in conflict 
with the Weiner case. The difference may be 
that in the Levine case the insured was posi- 
tive as to just where -he had left the property.’ 
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covery is expected. They feel that the 
average insured will not go to the police 
unless he or she honestly believes that there 
is at least a reasonable suspicion that the 
property was stolen, instead of lost or mis- 
jaid. A number of companies have issued 
instructions along these lines. 

“This view is logical and entirely in line 
with policy conditions, but it will not avoid 
all arguments. In the Weiner case, for 
example, the loss was reported to the 
police, though not until a week after it oc- 
curred.) After several years of losses and 
litigation, about all that can be said with 
certainty is that the insured will get the 
benefit of any reasonable doubt, but that 
the policy does not unqualifiedly cover all 
mysterious disappearance losses.” 


Requirement of Keeping Records.—“Vir- 
tually all policies issued by the Burglary 
departments of Casualty companies for com- 
mercial insureds require that the insured 
shall keep records in such manner that the 
insurer can accurately determine the amount 
of any loss claimed. This requirement, with 
substantially uniform language, is found in 
Burglary and Robbery policies and also in 
policies of the all-risks type, such as the 
Broad Money and Securities contract, Com- 
prehensive Dishonesty, Disappearance and 
Destruction policy, etc. 

“The exact meaning of this requirement 
has been a matter of argument for many 
years, and about all that can be said with 
certainty.is that its interpretation will vary 
with the exact circumstances of the insured. 
There are not many cases on this require- 
ment. Those on record point out that, while 
courts may be expected to be liberal towards 
insureds in interpreting this requirement, 
they will not ignore it.” 


Requirement Held Satisfied—‘“In Acci- 
dent & Casualty Insurance Co. v. Lasater,"™! 
the insured, who kept a grocery store, car- 
ried burglary insurance. Following a loss, 
it was brought out at the trial that he had 
kept a dollar inventory, showing the amount 
of purchases and each day’s sales, including 
markups and markdowns where prices fluc- 
tuated. It was agreed that by this method 
he could determine the money value of his 
stock at a particular time, but could not 
determine the number of pieces of each item 
of merchandise in his store. It was also 
brought out at the trial that this inventory 
method followed the prevailing practice of 
other firms in the same business. 


“Rejecting the contention of the insurer 
that this type of inventory record was not 
sufficient to enable the exact amount of loss 
to be determined accurately, the Tennessee 
Court of Appeals heid that a standard of 
bookkeeping comparable to that of others 
engaged in a similar business was substantial 
compliance with the policy conditions. ft 
upheld a lower court verdict awarding re- 
covery on the basis of the loss indicated by 
the dollar inventory.” 


Requirement Held Not Satisfied.—‘On 
the other hand, in Prusan v. National Surety 
Corp.,") the insured claimed a holdup loss 
of $1,000 in cash under a broad money and 
securities policy. It was brought out at the 
trial that his only records were check stubs 
and a ledger and that he did not keep a cash- 
book. His only evidence was a copy ofa 
check made payable to cash for $1,000 and 
an entry on a ledger sheet showing that he 
had been charged with this cash. There 
Was expert testimony at the trial to the 
effect that these records were insufficient 
to determine the amount of money the in- 
sured had on hand at the time. 


“Upholding a jury verdict for the insur- 
ance company, the Kansas City Court of 
Appeals held that these records were not 
sufficient to comply with the policy require- 
ment. The court quoted from Corpus Juris: 
‘there must be sufficient written evidence 
to enable a person of ordinary intelligence 
familiar with accounts to determine with 
accuracy the extent of the liability, without 
the supplying of essential details from the 
memory of an interested party.’”’ 


Records Not Available—‘“In Crifasi et al 
v. Houston Fire & Casualty Co., " the in- 
sured, who operated a retail store, relied upon 
the daily cash register tape for his records. It 
was placed in his safe with the cash at the 
business. The tape was either 
carried away or destroyed by burglars who 
took money from the safe. The Louisiana 
Supreme Court affirmed a lower court de- 
cision which awarded the insured about 
half what he claimed. There were a number 
of items considered separately by the courts. 
Perhaps the most important, from a general 
insurance viewpoint, was the amount of 
cash realized from the day’s receipts. Busi- 
ness had been heavy that day, but the in- 
sured could not offer any evidence to support 
his high estimate of the amount of cash. 
The court approved an award on this item 
based on the sales of the previous day— 


close of 





1% § Fire and Casualty Cases 912. 
166 Fire and Casualty Cases 1020. 
"7 Fire and Casualty Cases 1028. 
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which had been the biggest business day 
the insured had had previously—with allow- 
ance for the average proportion of money 
taken in by check. Several other items 
which could be substantiated were allowed, 
but the court denied an item based on 
money claimed to have been received for 
sales outside the since there was 
nothing to support this in any records and 
no evidence that any supporting 
had been destroyed. 


store, 
records 


“Some features of the Crifasi case were 
very complicated and not of much value 
generally. The case, however, seems im- 
portant in that it holds that: (1) Where 
records have been destroyed without the 
insured’s fault, other evidence will be con- 
sidered, but (2) the burden of proof is on the 
insured and he must offer some reasonable 
substantiation of the loss he claims.” 


Conclusions.—“Obviously, these cases do 
not answer all the questions which can and 
often do arise in individual this 
provision. They do, however, point to the 
reasonable conclusion that an insured will 
not be required to set up a special set of 
records or to go beyond the established custom 
of his business; but that this requirement 
has meaning and will be enforced by the 
courts where the insured fails to keep 
records which will furnish at least a reason- 
able guide to the amount of loss.” 


cases on 


CLAIM RESERVES— 
BOILER AND MACHINERY 


Boiler and machinery coverage is some- 
what of a departure from the usual casualty 
lines. It is a highly specialized coverage 
and requires a knowledge of both engineer- 
ing and claim procedure by the company’s 
claim service personnel. It is 
that one with engineering training conduct 
the technical investigation of the claim, 
analyze the facts developed by the investi- 
gation, review the bills and submit recom- 
mendations to the company. 


necessary 


The examiner’s role in the valuation of 
claims in this field is probably more limited 
than in other fields of casualty insurance, 
since he rarely has the essential engineer- 
ing background for a full understanding 
of the terms of reference used in connection 
with such claims. He must therefore rely 
considerably on the valuation of the com- 
pany’s investigator plus any correspondence 
between the engineers of the company and 


1% Based on A Guide to Boiler and Machinery 
Insurance, by S. B. Terry, Jr., Hartford Steam 
Boiler Inspection and Insurance Company, pub- 
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the assured with settlement 


negotiations. 


respect to 


It is helpful, however, for the examiner 
to have at least an elementary knowledge 
of policy coverage, the objectives of inves- 
tigation and the essential features found in 
the claim files he will be required to review. 
‘The most suitable approach for this purpose 
is from the viewpoint of the claim investi- 
gator upon whom the buildup of the claim 
file depends. The later discussion on claim 
procedure therefore includes considerable 
material written by one of the carriers in 
the form of instructions to field investigat- 
ing personnel. 

These lines are generally reinsured to a 
considerable extent and it will be necessary 
for the examiner to review the applicable 
reinsurance agreements to obtain a factual 
basis for any reserve credits he may allow. 
Before it is usually advisable to 
secure a copy of any existing reinsurance 
digest or chart the company may have pre- 
pared for its own guidance. 


doing so, 


Policy Coverage ** 


The coverage that is generally available 
under boiler and machinery insurance poli- 
cies may be divided into the 
classifications: 


following 


PROPERTY 


(1) Property of Assured—fixed 
sion. (Policy Section I.) 


provi- 


(2) Expediting or Supplementary Ex- 
pense, Coverage—optional. (Policy Sec- 
tion IT.) 


(3) Liability for Property of Others— 
fixed provision. (Policy Section ITI.) 


BODILY INJURIES 


(1) All Liability Other Than Workmen's 
Compensation—optional. (Policy Section IV.) 


INDIRECT LOSS 


(1) Use and Occupancy—optional. (Special 
Endorsement. ) 

(2) Outage—optional. 
ment.) 

(3) Consequential Damage — optional. 
(Special Endorsement.) 


(Special Endorse- 


Definitions 


The definitions of accident under the policy 
vary considerably for different types of 


lished in 1946 by the Educational Division, Na- 
tional Association of Insurance Agents. 
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objects. In general, it is the intent to pro- 
vide the broadest coverage possible, ex- 
cluding only those occurrences that can 
reasonably be anticipated and provided for 
in a plant’s operating budget—in other 
words, occurrences that would normally be 
considered as maintenance. The cost of 
maintenance of various kinds of equipment 
is more or less definitely known: in every 
power plant and can usually be covered by 
the owner through the normal] expense 
budget more economically than by insur- 
ance. The definitions of accident are, there- 
fore, drawn so as to distinguish as far as 
possible between occurrences which repre- 
sent maintenance and occurrences which 
represent unexpected expense or loss to 
which the insurance is applicable. 


General Policy Form 


The general policy form does not attempt 
to describe any object which may be cov- 
ered by the policy, nor does it include the 
definitions of accident applicable to each 
such object. The form describes the hazard 
insured against as an accident to an object, 
the terms “accident” and “object” being 
defined on each of one or more schedules 
that must be attached in order to complete 
the policy. This makes the general form 
extremely flexible so that it can be used 
as a boiler policy, as a machinery policy 
or as a combination policy, depending upon 
the schedules that are attached. 


The basic coverage provided by the gen- 
eral form applies to property of the assured 
directly damaged by an accident, and to 
the assured’s liablity for loss resulting from 
damage to the property of others directly 
caused by an accident. It also provides for 
the option of expediting or supplementary 
expense coverage and for the option of 
bodily injury liability coverage. All in- 
direct losses that might be suffered specifi- 
cally by the assured are excluded from 
coverage by the wording on the face of the 
policy, but coverage against such losses 
may be included in the policy by special 
endorsements. 


Section I of the policy agrees to pay the 
assured for loss on his property directly 
damaged by an accident; but, under this 
agreement, the company reserves the right 
to repair or replace such damaged prop- 
erty. It is seldom necessary for the com- 
pany to do this. 

There are certain kinds of loss on the 
property of the assured which are not 
covered. The company is not liable for 
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loss from fire concomitant with or following 
an accident or from the use of water or 
other means to extinguish fire. (This ex- 
clusion is slightly modified for electrical 
machines. ) 

Another exclusion applies to loss from 
an accident caused by fire, or from the use 
of water or other means to extinguish fire 
Thus, if a boiler explodes or an engine 
breaks down as a result of fire, the com- 
pany is not liable. These losses are covered 
by fire insurance. Loss from -a combustion 
explosion is likewise not covered. 

Section II of the policy applies to ex- 
pediting expenses. Under this section, the 
company agrees to pay for the reasonable 
extra cost (within available limits) of tem- 
porary repairs, and of expediting the repair 
of the damaged property of the assured, 
including overtime, and the extra cost of 
express or other rapid means of trans- 
porting material. 

This section is sometimes improperly 
interpreted to provide for the cost of sub- 
stituting an object for one that has been 
damaged, or for the payment of some other 
expense incurred for the purpose of avoid- 
ing the interruption of the assured’s busi- 
ness; but such expense is not incurred in 
the repair of the damaged property and, 
therefore, is not covered under this section. 
Such loss resulting from the interruption 
of the assured’s business is an indirect loss 
and may be covered under some form of 
indirect damage insurance, such as_ use 
and occupancy, or outage. The company’s 
limit for expediting expense is an amount 
equal to the amount of direct loss payment, 
but generally not exceeding $1,000. 

Under Section III of the policy, the 
company agrees to pay such amounts as the 
assured shall become obligated to pay 
by reason of his liability for loss on the 
property of others directly damaged by an 
accident. The policy also agrees to defend 
the assured in any suits alleging such lia- 
bility. It should be noted that, under 
Section III, the company has no liability 
unless the property of others is directly 
damaged by the accident. This section fur- 
ther agrees to pay for the assured’s lia- 
bility for loss of use of damaged property 
of others, but it should be emphasized that 
such payment is to be made only for the 
loss of use of the property actually and 
directly damaged, and not to indirect loss 
otherwise resulting. 

Section III does not contain the exclu- 
sion of loss from fire caused by an accident, 
or of loss resulting from an accident caused 
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by fire and, therefore, the policy would 
protect the assured against his liability for 
damage so caused to property of others, 
even though, under Section I of the policy, 
the company would not be liable for loss so 
caused on the property of the assured. 


Section IV of the policy agrees to pay 
the assured’s loss resulting from his lia- 
bility for bodily injuries or death sustained 
by any person except such liability as may 
be imposed under any workmen’s com- 
pensation law. This section is optional 
coverage. The policy also contains the 
usual agreement to defend suits alleging 
bodily injury liability. There is no limit 
per person, the company’s liability under 
Section IV being limited only by the 
amount of indemnity remaining after loss 
under Sections I, II and III has been paid. 


Section V of the policy is similar to the 
usual agreement which appears in casualty 
insurance policies with reference to pay- 
ment by the company of expenses incurred 
in connection with legal proceedings arising 
under the contract. 


At this point, it should be noted that 
Sections II, III and IV of the policy are 
so worded that, even if all of the sections 
are effective, the insurance under any one 
of the sections is not available until all loss 
under preceding sections has been paid. 
This means that even though a premium 
might be paid for coverage under Sections 
II and IV, the assured would not be able 
to recover for any loss under these sections 
if the total amount of insurance under the 
policy, as expressed by the limit per acci- 
dent, were exhausted in paying loss under 
Section I. 


The policy also contains various pro- 
visions explaining, modifying or limiting 
the intent of the policy. One such pro- 


vision, pertaining to the limit per accident, 
is particularly important because it makes 
clear that the term “one accident” in- 
cludes all resultant or concomitant acci- 
dents whether to one object, to more than 
one object or to parts of an object. In 
other words, in a general occurrence in 
which several insured objects suffer in- 
dividual accidents of the kind insured against, 
the amount of insurance available for all 
loss resulting from that general occurrence, 
or “one accident,” is the amount expressed 
in the policy as the limit per accident. 
Under such circumstances the company 
cannot be held to pay the full limit per 
accident for each of the objects sustaining 
a loss. 


Claim Reserves 








Indirect Damage Coverages 


Use and Occupancy.—This coverage is 
very similar to use and occupancy coverage 
written for other lines of insurance, for 
example, fire insurance. It is intended to 
reimburse the assured for income 
resulting from his inability to carry on his 
business at specified premises because of an 
accident to one or more specified insured 
objects. Such income ordinarily 
results in a loss of profits and the incurring 
of costs for continuing expenses which 
cannot be earned. 


loss of 


loss of 


3oiler and machinery use and occupancy 
insurance may be written on either the 
“valued” form of endorsement or the “actual 
loss sustained” form, the valued form being 
most frequently used. Under either form 
a daily indemnity is specified, this being 
the maximum amount to be paid for each 
day during which business on _ specified 
premises is prevented because of an ac- 
cident insured against in the direct damage 
section of the policy. 

Under the valued form, the specified 
daily indemnity is paid for the total sus- 
pension of business on the described premises, 
irrespective of the amount of loss; and in 
case of a partial suspension of business, a 
proportion of the specified daily indemnity 
is paid, based upon the reduction in cur- 
rent business. Current business means the 
average of three days’ business selected by 


the assured in accordance with stated 
provisions in the endorsement. 
Under the actual loss sustained form, 


the assured has to prove his loss, this being 
limited to the items of net profit, and fixed 
charges and expenses as defined in the 
actual loss sustained endorsement. Cover- 
age is On a coinsurance basis. 


The limit of loss under either form of 
use and occupancy endorsement is the 
amount of insurance that is available for 
any one use and occupancy loss. The as- 
sured’s recovery is limited to a stated maxi- 
mum for any single day and, of course, 
to the stated limit of loss, but it is not 
limited to any stated number of days. 
The limit of under the use and oc- 
cupancy endorsement is separate from, and 
in addition to, the limit per accident appli- 
cable to direct damage insurance. 


loss 


Outage.—As previously pointed out, use 
and occupancy insurance is intended to 
apply to loss of income resulting from an 
accident insured against. But it frequently 
occurs that the only loss sustained in the 
event of an accident to certain machines 
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results from the increased cost of main- 
taining normal business without the dam- 
aged object. To cover such specific losses, 
outage insurance was made available some 
years ago. “Outage” means the time a 
machine is out of production. 

This form of coverage provides for the 
payment of an hourly indemnity for each 
working hour during which the 
object is not available for service because 
of an accident, regardless of the actual loss 
sustained by the assured and irrespective 
of the effect of the accident upon the 
assured’s business or production. The lia- 
bility ceases when the damaged object is 
again available for service even though, 
for other cannot be used. 


insured 


reasons, it 


This coverage would apply, for example, 
to the increased cost of handling material 
by hand, following the failure of a crane 
motor; to the increased cost of purchasing 
outside power in the event of a failure of 
the assured’s main generator; or to the 
increased of operating obsolete, in- 
efficient standby equipment 
accident to modern, highly efficient machines. 


cost 
following an 


Consequential Damage. — Consequential 
damage insurance applies to that indirect 
damage to property which is due to spoil- 
age from lack of power, light, heat or 
refrigeration. -It applies, for example, to 
the freezing of flowers in a greenhouse as 
a résult of lack of heat following a boiler 
accident or to the spoilage of goods in cold 
result of lack of refrigera- 
tion following an accident to refrigerating 
equipment. 


storage as a 


This endorsement applies to loss not only 
on property of the assured but also on 
property of others for which the assured 
might be liable. In either case, however, 
the insured property must be definitely 
described -in the endorsement. The con- 
sequential damage endorsement contains a 
coinsurance provision and is written on an 
actual loss sustained form. 


Power Interruption Insurance.—In gen- 
eral, this form provides indemnity for the 
assured’s loss resulting from being totally 
or partially deprived of electric current, 
steam, water, gas or refrigeration furnished 
by a public utility, the assured being re- 
quired to elect the service covered. Such 
loss must be caused by an accidental oc- 
currence to the physical equipment of the 
public utility. 

% The following discussion is based on ma- 


terial from Casualty Claim Procedure, cited at 
footnote 7. 
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The loss of use form calls for establishing 
a limit per hour, a limit per day and a 
limit per accident. This is a valued form, 
set up without coinsurance provisions. 

The spoilage form calls for establishing 
a limit per accident on specified property, 
This is an actual sustained 
without coinsurance. 


loss form, 


Policy Structure.—The foregoing is a gen- 
eral description of policy coverage. It 
omits mention of conditions common to 
other casualty coverages and also omits 
details more appropriately treated in the 
later discussion of claim procedure. Before 
continuing, however, the general method of 
policy makeup or structure should be noted. 

The basic boiler and machinery policy 
sets forth the insuring clause, exclusions, 
limitations and general conditions. Specific 
coverage schedules. Each 
schedule defines the scene of coverage, the 
object insured and a definition of “acci- 
dent” applicable to the object described in 
the schedule. All direct damage is provided 
for by specific schedules affording such cover 
age as the assured desires. 


is added by 


Indirect coverage such as use and oc- 
cupancy, consequential damage, power inter- 
ruption and outage is provided by endorsement. 


Claim Procedure '® 


The nature and extent of coverage, the 
effective date and the policy limits are 
usually stated in the claim investigator’s 
initial. claim report. Coverage may be pro- 
vided on an individually described object 
basis, or blanket coverage may be obtained 
for a particular classification of objects, 
such as all boilers or all motors, in which 
event individual description is waived. 

Prompt notice of ‘accident is required. 
In claims for indirect damage, the ques- 
tion of notice may be a condition precedent 
to coverage. Use and occupancy coverage 
ordinarily does not become effective until 
notice of accident is received by the com- 
pany or on the first or other specified 
midnight thereafter. 


In power interruption losses, a customary 
waiting period of five minutes applies be- 
fore the regular indemnity becomes effec- 
tive. The only proof required of the 
assured in such cases is a letter from the 
public utility addressed to the assured -set- 
ting forth the cause of the power’ inter- 
ruption, the date, hour and minute that 
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service was terminated and the date, hour 
and minute that service was again available 
to the assured. 


Claim Investigation.—The primary pur- 
pose of conducting an investigation is to 
permit the adjuster to develop sufficient 
information to determine contractual or 
legal liability, the extent of the damage or 
loss, and the indicated basis of an adjust- 
ment. His report usually concludes with 
his opinion of liability and gives specific 
reasons for recommending that the claim 
be accepted, compromised or denied. 


Usually an inspection is made promptly 
upon receipt af notice of accident, as the 
company is entitled to a reasonable oppor- 
tunity to inspect the damage before repairs 
are made or the physical evidence of the 
accident is removed or destroyed. 

In developing the investigation, effort is 
made to determine: 


(1) whether the occurrence constitutes 
an accident within the meaning of the policy; 

(2) whether the object involved is insured 
under the policy; 

(3) the cause of the occurrence; 

(4) the nature and extent of the estimated 
cost of repair and replacement; 

(5) how repairs may be expedited; and 

(6) how the physical evidence in all cases 
of questionable liability may be preserved. 


The object itself is usually the best evi- 
dence. If the object does not lend itself 
to preservation, then photographs are made. 
In questionable case, an independent ad- 
juster may be called upon to make an in- 
spection when there is need to corroborate 
the report and testimony of the company’s 
boiler and machinery engineer. 

If the claim involves substantial indirect 
loss, particularly a claim under use and oc- 
cupancy coverage, the boiler and machinery 
engineer, or the adjuster—or both—remains 
on the job or keeps in close touch with the 
assured until the repairs have been made 
and the object is again back in operation. 
Many thousands of dollars per day may be 
involved and consequently this close super- 
vision may result in considerable savings for 
the assured and the company. A special 
representative assigned to the loss may be 
able to effect economies of installation and 
reduce the time necessary to return the unit 
to operation. 


Repairs and Replacements.—Time is of 
the essence in making most boiler and ma- 
chinery repairs. Upon receipt of notice of 
loss, consideration is given to the making of 
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repairs or replacements and to such expedit- 
ing of the work as will return the object to 
use at the earliest possible date. 

At the time the preliminary investigation 
is made, neither the adjuster nor the engi- 
neer usually commits the company by word 
or action to the assured or to the contractor 
making repairs. Nor is an authorization for 
repairs or replacements extended by a com- 
pany engineer or the adjuster without spe- 
cific instruction from the claim office. After 
repairs or replacements are made by the 
assured, the company is free to adjust the 
loss in accordance with the provisions of 
the policy contract. If a company representa- 
tive authorizes repairs, the company may be 
responsible solely because of such author- 
ization regardless of questions of coverage 
or questions of betterment occasioned by re- 
pairs or replacements. 

The company’s representatives do, how- 
ever, cooperate with the assured in obtain- 
ing satisfactory bids as well as expediting 
repairs or replacements. In obtaining bids, 
the estimate is usually based upon repairs 
at regular and at overtime rates, as the com- 
pany may be interested in repairs and re- 
placements at the overtime rate if such 
procedure will result in a substantial reduc- 
tion of a use and occupancy claim, or a 
consequential damage or outage loss. Tempo- 
rary repairs or replacements may be made 
which will enable the assured to continue 
operations until a week end, a holiday or a 
regularly scheduled period of shutdown. 
The policy covers the cost of temporary re- 
pairs with certain limitations. If a substan- 
tial use and occupancy loss is involved, the 
company is usually willing to allow the ex- 
pediting expense if by doing so it will effect 
a Saving. 

The company usually obtains credit in 
loss settlements for quantities of material 
salvaged and usable in making repairs or 
sold for scrap. 


Property Damage.—There is a contractual 
liability covering damage to the property of 
the assured if such damage is caused by 
accident to an insured object. The proxi- 
mate cause of the damage must be an acci- 
dent (as the term “accident” is defined in 
the policy) to an object covered by the 
policy. 

Damage to the property of others result- 
ing from an accident to an insured object 
is covered by the boiler and machinery 
policy if the damage occurred in such a 
manner as to impose legal liability on the 
assured. If the assured has other insurance 


applicable to the property damage loss, the 
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company shall be liable only for the propor- 
tion of the loss that the applicable limit of 
liability bears to the applicable limit of all 
valid and collectible insurance. 


Estimates of damage are obtained to de- 
termine the expediency of repair or replace- 
ment. Personal inspection of the object is 
made to determine whether the damage was 
due to an accident, how such damage oc- 
curred and whether the occurrence consti- 
tuted an accident within the meaning of the 
policy. 


Settlement Values and Depreciation.—The 
cost of repairs and replacement is not 
necessarily the basis for the adjustment of 
a direct damage claim. The company is 
not liable for damage to the assured’s prop- 
erty in excess of its actual cash value at 
the time of the accident. Actual cash value 
has been interpreted by the courts to mean 
the price the object would bring when of- 
fered for sale by one who desires to sell 
but is not required to do so and when 
purchased by one who desires to buy but 
is not compelled to do so. 


If the claim involves damaged property 
of the assured or the repair or replacement 
of any part or parts, the company is not 
liable for the cost of such repair or re- 
placement in excess of the actual cash value 
of the part or parts, or in excess of the 
actual cash value of the object, whichever 
value is less. Actual cash value in all cases 
is ascertained with proper deductions for 
depreciation, however caused. 


Depreciation is defined as a decline in 
value of assets occasioned by wear and tear, 
action of the elements, obsolescence and 
inadequacy. There are two common meth- 
ods of computing depreciation: maintenance 
and straight line. 


The maintenance method provides that 
equipment will be maintained in as good a 
working condition as possible. This is ac- 
complished by applying the depreciation 
toward the purchase of replacement parts 
and general repairs. The repairs are gen- 
erally maintained on a schedule basis. It 
is understood that this method will greatly 
prolong the life expectancy of the equip- 
ment and, accordingly, the rate of actual 
physical depreciation will be lower. The 
maintenance method of depreciation com- 
putation is generally used by large power 
plants and manufacturers because it reduces 
accidental shutdowns to a minimum. 


The straight line method of computation 
is in general use by small manufacturers 
and industries. When an object is installed, 
its life expectancy is usually determined to 
the satisfaction of the assured. It is gen- 
erally based upon operation and is charged 
off at a rate presumed to effect 100 per cent 
recovery during the actual service period. 
When this method of depreciation is used, 
an absolute minimum of maintenance is ap- 
plied. Equipment is operated to destruction 
or obsolescence with deliberate intent. In- 
surance losses in this method of operation 
must be depreciated at a higher rate than 
under the maintenance method. The rate of 
depreciation applied in a boiler and ma- 
chinery claim adjustment is usually deter- 
mined from the method of computation 
employed by the assured. 


Bodily Injury.—Boiler and machinery in- 
surance is primarily property damage insur- 
ance, and while the policy provides optional 
coverage for bodily injury liability, there is 
a condition in the policy which makes the 
bodily injury insurance available only when 
there is no other coverage available for 
such injuries. 


If at the time of accident there is in effect 
any other contract of insurance available to 
the assured covering loss for bodily injury 
caused by accident to an insured object, the 
coverage of the boiler and machinery policy 
for bodily injury becomes excess coverage 
only, not participating insurance, and the 
other carriers are usually so notified. In 
such instances, no payment is due until after 
the primary carrier has exhausted the pro- 
ceeds of its policy. 


Ii bodily injuries are sustained by persons 
other than employees of the assured injured 
in the course of their employment, complete 
facts are developed. The name, address, 
age, occupation, employer, wage, injury, dis- 
ability, expense and settlement demands are 
obtained—and if possible, signed statements 
from all injured persons and eyewitnesses 
to the accident. The investigation usually 
states whether the accident resulted because 
of negligence on the part of the injured, of 
the assured or of some third person. If the 
negligence of the injured was the proximate 
cause of the accident, this fact is set forth 
in detail. Contributory negligence may bar 
recovery or mitigate recoverable damages. 


The valuation of personal injury claims 
on a case basis has been discussed in other 
lectures.” 





70See lectures by Jesse A. Pulis and Jack 
Salant cited at footnote 5 and lecture by Harry 
Grossman cited at footnote 3. 
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CLAIM RESERVES—GLASS 


Advantages of Glass Insurance *' 


When a glass breakage occurs in a busi- 
ness establishment, prompt and satisfactory 
replacement must be made at the lowest 
cost. If the glass is not insured, the mer- 
chant or owner usually gets in contact with 
several glaziers, finds out how soon each 
can do the job and at what price, and 
awards the contract to the lowest respons- 
ible bidder. He is probably not a frequent 
buyer of plate glass and is not familiar with 
current prices of such glass. He does know 
that the profit on the goods sold by a 
window display in a single day may amount 
to several times the cost of the glass. After 
the replacement is made, he will realize that 
he has lost sales and that he still has the 
glass bill to pay. The insurance companies, 
being constantly in the glass market, are 
large buyers of plate glass and their trade 
is eagerly solicited by the glaziers. They 
obtain prompt and satisfactory replacement 
service for their insured clients (generally 
the same day), and after the replacement 
has been made, they pay the bill. 


Policy Analysis—A glass policy is the 
broadest and simplest form of casualty in- 
surance. Restrictions in coverage which 
formerly existed have been removed and 
the policy broadened. Everything possible 
has been done to make the coverage com- 
plete. The only exclusions are losses by 
fre, against which fire insurance (almost 
universally carried) provides protection, and 
by war losses resulting from enemy attack 
or from resisting enemy attack. 


The policy insures against the accidental 
breakage of glass, lettering and ornamenta- 
tion described in the schedule, which is a 
part of the policy, and against damage by 
aids or chemicals accidentally or maliciously 
applied thereto, provided the plates are 
thereafter unfit for normal use. 


The coverage has been extended to include: 


(1) The cost (not exceeding $75) of re- 
pairing, with like material, showcase frames 
and window sashes immediately encasing 
the insured glass, provided the repair is 
made necessary by damage to the glass. 


(2) The cost (not exceeding $75) of board- 
ig up or installing temporary plates, pro- 
vided it is necessary because of unavoidable 
delay in replacing the insured glass. 


(3) The cost (not exceeding $75) of re- 
moving and replacing any fixtures or ob- 
structions (excluding show window displays) 
necessary to effect replacement. 


The company’s liability under each of the 
paragraphs above is limited to $75, and is 
not to exceed $150 under any two or more 
paragraphs combined. 


Liability is limited to the actual cash 
value of the glass, lettering and ornamenta- 
tion, including the cost of replacement at 
the time of damage; in no case shall it 
exceed the applicable amount of insurance 
stated in the declarations. The policy is 
automatically reinstated after each loss with- 
out additional premium. 

Lettering or ornamentation is not auto- 
matically covered. If it is intended that it 
be included in the policy, the lettering or 
ornamentation must be in the schedule and 
a valuation placed on each individual plate. 
A premium rate is provided in the manual. 
It frequently happens that the lettering or 
ornamentation is more valuable than the 
plate on which it appears. It can be insured 
without insurance on the glass—for in- 
stance, a tenant may insure his lettering, 
although the owner of the property has 
his glass insurance in another company. 


Neon signs, fluorescent signs and lamps 
may be insured against all risks. Coinsur- 
ance of 80 per cent is required and the risk 
may be written on a full coverage or a 
deductible basis. Each unit must be sep- 
arately described in the schedule and a 
specific amount of insurance made appli- 
cable to it. 

Glass in the average residence may be 
insured under a blanket coverage at a fixed 
rate. The insurance provides coverage on 
all permanently fixed glass, including storm 
windows and storm doors, and glass in the 
private garage connected therewith. It does 
not cover glass bricks and shingles; glass 
in conservatories; glass chandeliers; glass 
in electric light fixtures; carrara, vitrolite, 
and similar structural glass. Nor does it 
cover in excess of $50 any plate of glass, 
stained-glass window or glass in any other 
object. 


Claim Service 


The glass policy is unique in a number 
of ways. An important example is in the 
right of the company to settle a claim for 
broken or damaged glass, either by paying 
cash or by replacing the damaged glass 





2 Based on Burglary and Glass Insurance, 
published in 1949 by the Educational Division 
of National Association of Insurance Agents. 
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with new. About 98 per cent of all claims 
are settled by replacement. When glass is 
replaced, indemnity includes the expense of 
replacement. Cash settlement is made only 
when glass is difficult or impossible to re- 
place—for example, glass in particularly 
large sizes, bent glass or glass unusual for 
artistic or sentimental reasons., It is un- 
usual to place a dollar valuation on insured 
glass and the right to pay cash is used 
mainly in those cases. Replacement may 
be made in large cities by glaziers under 
contract to the insurance company. Sal- 
vaged glass is usually taken by the glazier 
and allowance made on the bill. 

The limits on company liability are: 

(1) Limits on cause. 

Fire is the single excluded cause of loss 


because fire insurance on the building covers 
this. 

(2) Limits on amount. 

(a) The limit per unit of glass, if any, is 
stated. The policy has no face or policy 
limit. Sometimes unusual glass is valued, 
but each unit is normally separately insured 
so that this valuation serves as maximum 
limit for the specific unit and not for the 
entire risk. 

(b) Cash-value clause. The usual true- or 
cash-value clause appears in the contract. 


The result of generally omitting a limit and 
of settling almost always by replacement is 
that, in all essentials, the company stands 
in the role of a contractor who promises to 
replace glass of a certain kind and quality 
for a fixed price, regardless of the costs of 
labor and materials. Legally, the policy is 
one of insurance, since the company pays 
only for the result of accident and not for 
maintenance as such; practically, the ar- 
rangement merges into one to provide service. 


(c) Any other glass insurance on the 
same property shares pro rata in the loss. 


(d) Deductible: the 50-50 provision. There 
are two varieties. In one, an amount equal 
to the other half of the premium is deducted 
from every loss. In the other, the deductible 
is applied, not to each loss, but to an entire 
year’s losses. 


The underwriting of new risks usually 
includes an inspection of the glass to be 
insured. If it is already damaged, and the 
owner defers replacement, the previous car- 
rier usually pays the replacement value over 
to the new carrier which credits the amount 
to salvage and creates an offsetting loss 
reserve file and estimate. Similar estimates 
are also carried for glass damaged on a 
carriers own risks but on which the in- 
sureds have requested that replacement be 
deferred. [The End} 


COVERAGE UNDER THE ‘‘OCCURRENCE”’ CLAUSE ———ae 


tenant whose suicidal tendency caused him 
to blow up his apartment. Those who were 
injured in the ensuing explosion are now 
seeking damages from the landlord because 
le neglected to prevent the commission of 
the suicidal act. To the same effect, a lady 
sued her landlord for failure to dispossess a 
tenant who had killed her husband in an 
altercation. The suit was brought on the 
theory that the landlord knew of the ten- 
ant’s vicious propensity and should have 
taken steps to evict him, and thus avoid 
the altercation with his neighbor. These 
and other comparable cases may be cited 
where questions of coverage have arisen 
concerning the interpretation and scope of 
the “occurrence” endorsement. This has 
led many assureds to make the broad as- 
sertion that insurance companies are at- 
tempting to renege on the publicity they 
used in promotional leaflets. Their adver- 
tising matter has stated that the substitution 


324 


Continued from page 306 


of the word “occurrence” for “acci- 
dent” was intended to enlarge the narrow 
confines of the “caused by accident” provi- 
sion of the standard liability policy, which 
no longer affords landlords adequate pro- 
tection for all the risks involved in the 
ownership, maintenance and operation of 
housing property. 


In view of the diverse opinions and inter- 
pretations by insurance underwriters con- 
cerning the limitations of the extent of the 
“caused by accident” provision of the pres- 
ent standard . liability policy, insurance 
buyers and brokers feel certain that the 
courts will be called upon to interpret the 
word “occurrence” as it has been used by 
insurance companies, and that it will ulti 
mately be construed most favorably to the 
assured, particularly if carriers will be re 
quired to enumerate all the hazards em- 
braced by “occurrence” that are not now 
covered by “accident.” [The End] 


I L J—May, 1954 
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Cosmetics and the Allergic Consumer: 


A Medicolegal Synthesis 


By ELWYN L. 


a CONSIDERING allergy and cosmetic 
law from a law-science viewpoint,’ there 
arises a host of specific issues which must 
be worked through in the day-to-day prog- 
ress of science and the law. Here, however, 
we will be concerned with a few of the 
broader outlines which the social clinician 
must contemplate, regardless of his specific 
employment in a particular case. 

Our major emphasis is placed on scientific 
data as the proper foundation for social control 
through law. Perhaps the most formalized 
statement of this doctrine is found in what 
is called “experimental jurisprudence.”? At 
a more earthy level, we can speak about 
the virtue of thinking scientifically in law 
practice as individual cases arise. In any 
event, the immediate goal here is to high- 
light general approaches to problems rather 
than to attempt exhaustive case evaluation. 


Clinical Approach 


As in medicine, the law has been tradi- 
tionally more involved with “cure” than 
with “prevention.” We speak constantly of 
remedies for clients suffering legal injuries 
much as physicians speak of therapy for 
disease. Lawyers and doctors still are ordi- 


CADY, Jr. 


This article originally appeared in the 
November, 1953 issue of the Food Drug 
Cosmetic Law Journal.: The author ts 
director of the University of Kansas 
City Law-Medicine Program. 


narily called in when people are “in trouble,” 
rather than retained to prevent damage. 

Rehabilitation of the allergic person in- 
jured by cosmetics* has, therefore, usually 
preceded thoughts of prevention in the mind 
of the counselor. Two theories, in general, 
have been employed for this purpose 
breach of implied warranty and negligence. 

As commentators have pointed out, case 
law in this field is quite meager. There is 
no appellate report of a situation which 
could be said to determine concisely the 
issue of liability in favor of an allergic 
cosmetic consumer as such.* Hence, these 
writers have been active in analyzing all 
manner of related cases,’ medical literature 
and policy arguments. 

From reading the relevant case reports, 
one suspects that many plaintiffs’ counsel 
have failed to organize the medicolegal 
phases of their cases in sound fashion.* One 





1Smith, ‘‘The Philosophical and Practical 
Basis for the Synthesis of Law and Science,”’ 
31 Texas Law Review 625 (1953). 

* Ravenscroft and Solomon, ‘Vaccination, 
Smallpox and the Law—An Experiment in 
Scientific Jurisprudence,’’ 32 Nebraska Law Re- 
view 547 (1953); see also a series of articles 
by Beutel: ‘‘Relationship of Natural Law to 
Experimental Jurisprudence,’’ 13 Ohio State 
Law Journal 167 (1952); ‘‘Traffiec Control as 
Experimental Jurisprudence in Action,”’ 31 
Nebraska Law Review 349 (1952); ‘‘An Outline 
of: the Nature and Methods of Experimental 
Jurisprudence,’’ 51 Columbia Law Review 415 
(1951); ‘‘Some Implications of Experimental 
Jurisprudence,’’ 48 Harvard Law Review 169 
(1934). 

Most cosmetic injuries have an allergic 
basis. See Schwartz and Peck, Cosmetics and 
Dermatitis (1946), p. 36. 


Cosmetics and the Allergic Consumer 


* Dickerson, Products Liability and the Food 
Consumer (1951), pp. 211-230. 

5A brilliant general analysis of subnormal 
resistance is that of Dr, Hubert Winston Smith, 
“Relation of Emotions to Injury and Disease: 
Legal Liability for Psychic Stimuli,’’ 30 Virginia 
Law Review 193, 254-260 (1944). More specif- 
ically, see Park and Thompson, ‘‘Seller’s War- 
ranty—A Decade of Massachusetts Decisions,” 
29 Boston University Law Review 393, 397-398 
(1949); Note, 26 Minnesota Law Review 668 
(1942); Chappers, Note, 19 Boston University 
Law Review 501 (1939); Note, 24 Iowa Law 
Review 792 (1939). 

® For example, there has been a failure to 
bring out the disease nature of allergy and 
the fact that a significant proportion of the 
population is afflicted. See Urbach and Gott- 
lieb, Allergy (1946), p. 79. 
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wonders, too, if the medicolegal literature 
has been thoroughly digested by counsel.’ 
Leaving highly important problems of proof 
to others, I will try to crystallize the trend 
of medicolegal doctrine in cosmetic allergy 
cases. 


Literature Review 


Both breach-of-implied-warranty and neg- 
ligence theories are discussed by Barasch.* 
He advocates a rule of liability in favor of 
the allergic individual: 

“Responsibility here is predicated not upon 
liability without fault, but upon the doctrine 
that as between a consumer, ignorant of the 
injurious nature of the product purchased, 
and a manufacturer or vendor, possessed of, 
or held to, knowledge that the product e+ 
necessitatu must harm some, the latter is 
properly liable.” ° 


An interesting contrast is an article by 
Cull,” written from the defense lawyer’s 
viewpoint. It comments on several of the 
cases relied on by Barasch and emphasizes 
nonliability facets of the decisions.” 


More recently, negligence doctrines have 
been sifted by Cavitch” and_ breach-of- 
warranty principles by Horowitz.” Liability 
in negligence is favored by Cavitch under 
a duty of a manufacturer or vendor to use 
“due care in ascertaining the allergenic 
effect of his product and to warn the con- 
sumer of any discovered danger. Although 
the imposition of that duty might result 
in a kind of strict liability, it would have 
the beneficial effect of hastening the elimination 
of potent allergens from many products.” * 


Horowitz cogently develops a broad prin- 
ciple of implied-warranty responsibility of 
manufacturer or vendor: liabilify as to allergic 
plaintiffs “except in cases where it would 
be reasonable to conclude that the vendee 
had sufficient knowledge as to the possi- 
bility of the presence of antigens os 


Preventive Approach 


If we grant that arguments for liability 
are valid, then ‘the principles set out point 
the way to protective action that potential 
defendants can pursue. Products-liability 
insurance can be secured to prevent heavy 
financial loss.*° More important, however, 
is the fact that liability can be prevented. 
Also, actual harm to allergic cosmetic cus- 
tomers can be minimized through an ade- 
quate preventive program. 


The entire matter of prevention is coming 
to be of increasing importance as cases of 
legal injury pile up. We already have de- 
partments of preventive medicine in most 
medical schools, and a curriculum in pre- 
ventive law is currently being urged.” As 
concerns cosmetic-allergy cases, we can 
look to four developments which can be 
examined as bases for sound programs of 
prevention. 


(1) Present operation of the food, drug 
and cosmetic laws of federal and state scope 
has a preventive flavor. Provision for cau- 
tionary labeling of coal-tar hair dyes * illus- 
trates the kind of procedure which can 
forestall liability to a plaintiff who chooses 
to proceed at his own risk. Barasch uses 
this example in analyzing the efficacy of 
predisposition notices to prevent liability.” 


(2) Delaney Committee recommendations 
for a “new cosmetic” amendment to the 
present Federal Food, Drug, and Cosmetic 
Act are designed to prevent or minimize 
injury to allergic users of cosmetics.” The 
comprehensive program contemplated by 
such an amendment would seem to give 
manufacturers and vendors a fine oppor- 
tunity to prevent recoveries by allergic 
plaintiffs in either tort or contract actions. 


(3) Similar pwssibilities are available under 
the present voluntary evaluation program 
conducted through the Committee on Cos- 
metics of the American Medical Association.” 





7 The manifold complexities of legal doctrine 
in relation to medical insights in just one 
jurisdiction is well exposed by Overstreet, 
“Some Aspects of Implied Warranties in the 
Supreme Court of Missouri,’’ 10 Missouri Law 
Review 147 (1945). 

8 ‘Allergies and the Law,’’ 10 Brooklyn Law 
Review 363 (1941). 

® Cited at footnote 8, at p. 377. 

1” ‘‘Allergy and the Law,”’ 12 Insurance Coun- 
sel Journal 45 (1945). 

1 Quite instructive in this connection is a 
comparison of annotations: 121 A. L. R. 464 
(1939) with 26 A. L. R. (2d) 963 (1952). 

12 ‘‘Negligence—Liability of Manufacturer or 
Vendor to an Allergic Consumer,’’ 49 Michigan 
Law Review 253 (1950). 
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1% Allergy of the Plaintiff as a Defense in 
Actions Based upon Breach of Implied War- 
ranty of Quality,’’ 24 Southern California Law 
Review 221 (1951). 

14 Cited at footnote 12, at p. 261. 

15 Cited at footnote 13, at p. 236. 

1% Miller, ‘‘Liability of Manufacturer for Harm 
Done by a Product,’’ 3 Syracuse Law Review 
106 (1951). 

1 Brown, ‘‘Preventive Law and Public Rela- 
tions: Improving the Legal Health of America,” 
39 American Bar Association Journal 556 (1953). 

1% Sec. 601 (a) of the Federal Food, Drug, 
and Cosmetic Act. 

19 Cited at footnote 8, at p. 375. 

2H. Rept. 2182, 82d Cong., 2d Sess. 

21 Conclusion drawn from personal communica- 


tion with V. L. Conley, of the committee’s staff.. 
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The committee’s “official rules” require that 
cosmetics submitted for acceptance shall 
have undergone patch tests and usage studies. 
Also required is disclosure of the ingredients 
of the preparation to the committee. No 
provision is made for disclosure of ingredi- 
ents to consumer, however. 


(4) The cosmetic manufacturer can, of 
course, conduct exhaustive preliminary test- 
ing and can place notices of ingredients on 
his products without submitting the cos- 
metics to an outside agency. Pursuance of 
such a program enhances the “probative 
potential” of defense counsel in resisting 
allergy claims. 


These developments have been violently 
criticized * but not as yet, to my knowledge, 
on the ground that legal liability to allergic 
consumers would be circumscribed. 


MEDICAL PAYMENTS COVERAGE 


prising. Most members of the insurance 
fraternity—when required, and on _ legal 
theory—placed almost identical interpreta- 
tion on the medical payments clauses, hold- 
ing that the clauses constituted a separate, 
distinct contract from the liability contract 
and that, as such, the qualifying claimant 
could take direct action against the insur- 
ance company without naming the insured 
host. The Wisconsin Supreme Court merely 
stamped with legal approval that which the 
liability companies already had consistently 
practiced’ through the years, since medical 
payments clauses were first endorsed on 
the liability policy. 


Conclusions 


The conclusions to be drawn from the 
Wisconsin decision are quite obvious. They 
answer the questions raised at the begin- 
ning of this article rather completely. ‘The 
practical effects are: 


(1) A qualified automobile guest actually 
can recover double for proper medical and 
other expenses contemplated by the medi- 
cal payments coverage. He can recover 
in tort under the liability provisions of 


Duty of Social Clinicians 


Review of the problems of allergic con- 
sumers of cosmetics furnishes eloquent argu- 
ment for the need of broad training programs 
in law and science today.” The lawyer 
dealing with these matters must be versed 
in science if he is to grasp the many ramifi- 
cations of cosmetic law. Conversely, sci- 
entists in this field require relevant legal 
instruction. With the increasing accent on 
this integrated training in educational cen- 
ters, we can confidently contemplate an 
expanding class of lawyers who are ade- 
quately trained as social clinicians. It will 
be these social clinicians of the future who 
must guide the law in rational and just 
paths. Enigmas of the allergic cosmetic 
consumer certainly deserve their penetrating 
and continued study. [The End] 


GOES DOUBLE OR NOTHING——— 


Continued from page 304 | 


the policy and again in contract under 
the terms of the medical payments coverage 
of the same policy. 

(2) A second’ conclusion is that a re- 
lease, taken from the qualifying automobile 
fuest in a tort action, does not bar the 
guest from recovering under medical pay- 
ments provisions of such coverage. 


(3) The medical payments contract, be- 
sides insuring the qualified driver of the 
insured car, exists for the benefit of any 
qualifying third person which can be judi- 
cially enforced solely against the. contract- 
ing insurer. 

(4) Those liability insurers who are not 
too happy in the implications of this de- 
cision can. protect themselves, of course, 
by amending their liability policy to limit 
medical payments recovery to a single pay- 
ment to the qualifying claimant, whether it 
be under the liability provisions of the in- 
surance contract or under the medical 
payments coverage. This, perhaps, would 
be the advisable action to take, for it cer- 
tainly doesn’t make too much sense or 
justice to have the same insurer pay the 
qualified claimant medical expenses, double 


or nothing. [The End] 





2 Mayham, ‘‘Chemicals in Cosmetics,’’ 7 Food 
Drug Cosmetic Law Journal 184 (1952). 

%In this connection, The Food Law Insti- 
tute’s national educational program is par- 
ticularly praiseworthy. 

*% Incidental to a moving plea for closer co- 
operation of law and science in this area, Dr. 
Morris Fishbein left the impression that there 


Cosmetics and the Allergic Consumer 


had been included a ‘‘new cosmetic’’ provision 
in the Food, Drug, and Cosmetic Act of 1938. 
(Levinson, Symposium on Medicolegal Problems 
(Series 2, 1949), p. 200.) Close study by 
scientists of such outstanding texts as Arthur, 
Law of Drugs and Druggists (2d Ed., 1947), 
which reviews the act, can minimize such legal 
“‘pobbles.”’ 
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LABAMA—The State Board of Adjust- 
ment is invested with the authority to 
make a refund of premium taxes to a private 
insurer who overpaid the amount of tax due. 
—The chairman of the Alabama Board of 
Adjustment cites two previous opinions from 
the Attorney General’s office, one of which 
upheld the State Board of Adjustment’s 
authority to refund erroneously overpaid 
premium taxes and one which denied the 
board jurisdiction in such a matter. The 
chairman, again confronted with a similar 
problem, asks which ruling should apply. 
The Attorney General replies as follows: 
“Title 55, Section 334, Code of Alabama 
1940, provides that the Board of Adjustment 
shall have the power and jurisdiction and it 
shall be its duty to hear and consider ‘all 
claims for money overpaid on obligations to 
the State of Alabama, or any of its agencies, 
commissions, boards, institutions, or depart- 
ments; also, all claims for money voluntarily 
paid to the State of Alabama, or any of its 
agencies, commissions, boards, institutions 
or departments, where no legal liability 
existed to make such payment’. 


“Section 334, supra, further states that 
this Board shall not exercise jurisdiction 
over claims of which the courts of this State 
have or had jurisdiction. It is well settled, 
if such taxpayer has a legal remedy pro- 
vided by the Legislature to obtain a refund 
of taxes erroneously paid, that this Board 
is without jurisdiction to award the over- 
payment. 


“T find no provision of law permitting a 
refund of such a tax by the Insurance De- 
partment. The opinion of this office holding 
otherwise, reported in Quarterly Report of 
Attorney General, Vol. 35, p. 77, is, there- 
fore, expressly overruled. In arriving at this 
conclusion, careful consideration has been 
given Title 51, Section 328, et seq., Code of 
Alabama 1940, particularly Section 338... . 
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“Tt is, therefore, my opinion that the 
Board of Adjustment has jurisdiction over 
the specific claim here in question. . . .”— 
Opinion of the Alabama Attorney General, 
March 12, 1954. 


’ EORGIA—Bank deposits, agents’ bal- 

A ances and accrued interest in the form 
of notes, accounts receivable, or other evi- 
dences of indebtedness may not be allowed 
for calculation of abatement of premium 
taxes under Georgia law if such property is 
situated outside the state—In answer toa 
question from the Insurance Commissioner 
as to whether an insurance company may 
claim bank deposits, agents’ balances and 
accrued interest as assets eligible for cal- 
culation of abatement of premium taxes, the 
Attorney General rules: 

“The three items can qualify for tax 
abatement, if at all, only under the class of 
securities recognized as ‘property 
situated in this State and taxable herein’ 
All other categories are clearly inapplicable. 

“In order to be allowed for tax abate- 
ment purposes under this category, the items 
in question must (1) be property, (2) be 
situated in this State, and (3) be taxable in 
this State. If any item fails to meet either 
of these requirements, it must be disallowed. 

“The first item . . bank deposits in 
other states, is clearly not allowable. It is 
not property situated in this State. The fact 
that Georgia intangible taxes might be paid 
thereon because the property has not ac- 
quired a taxable situs and been subjected to 
taxes in another state can not alter the pro- 
vision of Section 92-2510, which requires 
that property be both situated and taxable 
in this state to entitle the company to abate- 
ment of premium taxes. The premium tax 
does not abate solely because the property 
is taxable under other provisions of Georgia 
law. The additional requirement is imposed 
that the property be situated in Georgia... ... 


IL J— May, 1954 
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“It is my understanding that [the 
second] item represents premiums collected 
by the companies’ agents and deposited in 
designated banks both within and without 
this state for safekeeping prior to transfer 
to the companies’ bank on which 
checks are drawn in due course of business. 
Because of the fiduciary relationship exist- 
ing between the company and its agents, 
these funds should be treated as funds of 
the company for purposes of computing the 
premium taxes, since they constitute a por- 
tion of the gross premiums received by the 
company. The fact that such premiums are 
unearned or held in reserve for payment on 
cancelled policies would not remove these 
funds from the category of ‘gross premiums’, 
since such deduction is allowed only for pre- 
miums which have been actually returned 
because of change of rates or cancelled poli- 
Such ‘agents balances’ are taxable 
under the laws of this State and where such 
balances are situated in this State, the same 
should be allowed in computing premium 
tax abatement under Section 92-2510 of the 
Code. Such ‘agents balances’ can not be 
allowed for such purpose, however, when 
situated outside the State of Georgia 
regardless of whether or not the same are 
taxed by the State of Georgia. Further in- 
vestigation of the item claimed as ‘agents 


cies. 


balances’ in the subject return should be 
made and the same allowed or disallowed 
in conformity with the above stated principles. 

“The last item about which 
inquire is that of ‘accrued interest’. 
it is my opinion that such item may be 
properly allowed to the extent that it con- 
sists of notes, accounts receivable, or other 
evidences of indebtedness situated in Georgia 
and taxable under the intangible tax laws 
of this state. The same can not be allowed 
when situated outside of Georgia or when 
not evidenced by some form of indebtedness 
taxable under the laws of this state as prop- 
erty of the company.”—Opinion of the Georgia 
Attorney General, March 9, 1954. 


you 


\ -INNESOTA—A municipality writing 

casualty liability insurance in a mutual 
insurance company violates neither statutory 
nor constitutional prohibitions in the state. 
—A county has insured its officials, agents 


and vehicles under a ‘National Standard 
Automobile Policy” which is said to be non- 
assessable. By accepting the policy the 
county becomes a member of the insurance 
company and is entitled to receive dividends 
and to vote at company meetings. 

The county attorney asks the Attorney 
General if the county has acted contrary to 


Attorneys General 


the Minnesota Constitution. He also asks 
if the policy pledges the credit of the 
municipality and if the Attorney General 
knows of any law prohibiting a county 
from insuring with a mutual company using 
a national standard nonassessable policy. 


“ 


The Attorney General replies: “. . . we 
conclude that [these] questions must 
each be answered in the negative. 

“We have attempted to review the au- 
thorities which have passed upon the ques- 
tions raised in your inquiry. As indicated 
heretofore, we find that the strong weight 
of authority in decisions hold that the 
writing of insurance by a municipality in 
a mutual company does not violate the pro- 
hibition against extending public credit for 
private purposes and find no _ prohibition 
either statutory or under the constitution.” 
—Opinion of the Minnesota Attorney General, 
February 10, 1954. 


A school board may not purchase public 
liability insurance but may require a lessee 
of school property to do so.—The Attorney 
General is informed by the Rand Tower School 
District No. 17 that the school district occa- 
sionally permits use of its premises by 
nonschool groups for community purposes. 
A reasonable rental is frequently charged 
for such usage. The district, in compliance 
with previous opinions of the Attorney Gen- 
eral, has not purchased public liability in- 
surance coverage but is concerned about 
the potential liability arising from this non- 
governmental usage. 

The district asks if a portion of the rental 
received from the use of school properties 
can be expended for public liability insurance 
protection on either an annual or a short- 
term basis and also requests an opinion as 
to whether the district may properly require 
the user or lessee of school properties to 
furnish public liability insurance protection 
for the period of nongovernmental use. 


The Attorney General answers that the 
district may not use any portion of the 
rental for the purchase of insurance; how- 
ever, “if the board . . . deems it advisable to 
require the lessee to furnish the insurance 
coverage the board would have the 
right to authorize the rental” but only as 
authorized under the provisions of Minne- 
sota Statutes 1953, Section 125.06, subdivi- 
sion 7, granting the use of school properties. 
—Opinion of the Minnesota Attorney General, 
March 19, 1954. 


EW YORK—A proposal by a non- 
L profit corporation to solicit subscribers 
to a group plan that would indemnify against 
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dental expenses will not violate provisions 
of the state’s Education Law which prohibit 
physicians from advertising for patronage.— 
A nonprofit corporation, formed for the 
purpose of obtaining a license as a dental ex- 
pense indemnity corporation, has made ap- 
plication to the insurance department for a 
permit to solicit subscribers. The corpora- 
tion intends to issue contracts o1 a group 
basis, under which subscribers will be in- 
demnified for dental expense for services 
rendered by “participating” dentists in ac- 
cordance with a schedule of fees for speci- 
fied types of services. The plan of operation 
includes contracts with dentists, under which 
they agree that they will charge patients 
whose family income does not exceed $5,000 
a year no more than the amounts specified 
in the fee schedule. Other insured patients 
may be charged more, but reimbursement 
by the insurer cannot exceed the schedule 
amounts. The participating dentists are not 
required to accept any patient, however, and 
participation is open to any dentist having 
the minimum necessary equipment. 

The plan will be advertised by the insurer 
and solicitation of subscriber groups will be 
made by public announcement, descriptive 
pamphlets, telephone calls and personal visits 
by field representatives. It is stated that 
only in discussions with representatives of 
interested groups will the fee schedule and 
list of participating dentists be made avail- 
able, and only after a group contract has 
been signed will these be available to indi- 
viduals who will then be certificate holders. 


The insurance department asks the At- 
torney General’s opinion as to whether such 
a plan will violate the provisions of Educa- 
tion Law, Section 6613, subdivision 2(g), 
against advertising by dentists for patronage 
on the basis of “definite, fixed prices.” 


The substantive portion of the Attorney 
General’s reply follows: 


“The present proposal does not constitute 

a hiring of dentists by the applicant. They 
remain independent practitioners, retained 
by and directly responsible to their patients. 
The extent of their obligation to the corpo- 
ration is to fix their fees for insured patients 
of less than $5,000 a year income in accord- 
ance with the fee schedule. The inclusion 
in plans open to all licensed practitioners 
of agreements to abide by a fee schedule 
[is] an important feature of medical 
expense indemnity. Your letter of inquiry 
states that such a plan is comparable to that 
used by all licensed medical expense in- 
demnity corporations, other than the single 
one which has availed itself of the later 
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authorization in the Education Law to fur- 
nish medical service directly through em- 
ployed doctors rather’ than indemnity for 
medical expense. Moreover, you indicate 
that this is the only feasible plan under 
which indemnity benefits may be furnished 
on the nonprofit voluntary cooperative basis 
which Article IX-C was designed to facili- 
tate. The plan now before you is expressly 
open to all licensed dentists. Not only will 
patients have full selection of a dentist 
from the panel of participants, but the den- 
tist himself is under no obligation to accept 
any particular patient. His fees are based 
on service rendered to the patient, limited 
by the fee schedule where applicable, and 
payments to dentists are solely on the basis 
of services to their patients (cf. 1952 Atty. 
Gen. 150). 


“Education Law, Section 6514, subdivi- 
sion 2(d), subjects to disciplinary action any 
physician who ‘has advertised for patronage’ 
by means of handbills, posters, circulars, 
letters, etc. No question seems to have been 
raised that open panel agreements by doc- 
tors with nonprofit medical expense indem- 
nity corporations, organized under Article 
IX-C of the Insurance Law, including fixed 
fee schedules, constitute prohibited adver- 
tising for patronage when lists of participat- 
ing physicians are made available to sub- 
scribers. Such publication of the lists is an 
integral part of the cooperative medical 
indemnity plans contemplated by Article 
IX-C, which have now been operating for 
a number of years. It would not seem to 
have the elements of the advertising for- 
bidden by the Education Law. It is not 
a solicitation of personal patronage by the 
doctors themselves, but a necessary disclo- 
sure of open panels of participating physi- 
cians by the indemnity corporations. I must 
conclude that it is a permissible feature of 
medical expense indemnity plans and, thus, 
specially removed from the general ban of 
the Education Law in any event. This does 
not mean that participating physicians are 
freed from the disciplinary provisions of the 
Education Law. In particular, it does not 
mean that they may individually or in groups 
advertise for patronage directly or do so 
indirectly through the medium of an indem- 
nity corporation. It means only that open 
panel agreements with participating physi- 
cians, including fee schedules, are permissible 
under the Insurance Law, with consequent 
authorization for furnishing the names of 
the panel to indemnity subscribers. This 
suggests that such corporations ought not 
to use the names of doctors or dentists-in 
their general solicitation of subscribers. 
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“When dental expense indemnity was au- 
thorized under Article IX-C by Laws of 
1946, Chapter 598, it was done merely by 
extending the existing authorization as to 
medical expense and licensed physicians to 
dental expense and licensed dentists. It 
follows that dental expense indemnity plans 
and participation of dentists therein were 
intended to be on the same basis as medical 
expense indemnity and participation of phy- 
sicians as they were authorized in 1946. 
Thus, open panels of participating dentists 
agreeing to adhere to fee schedules are per- 
missible, with the resulting necessity of 
making the names of the panel available 
to subscribers. If such divulging of physi- 
cians’ names does not constitute prohibited 
‘advertising for patronage’ by them, neither 
does it constitute such advertising by den- 
tists, and a larger prohibition against par- 
ticipating by dentists in such plans cannot 
be constructed because the Education Law 
specifies ‘definite, fixed prices’ as one form 
of prohibited advertising by the latter. The 
fee schedule applies to all participating den- 
tists and the panel is open to all licensed 
practitioners. In the view I have taken, it 
is unnecessary to decide whether this would 
contravene the Education Law in the ab- 
sence of the authorizations of Insurance 
Law, Article IX-C. My conclusion is limited 
to plans of nonprofit insurers governed by 
that article and is subject to the limitation 
hereinbefore discussed.”—O pinion of the New 
York Attorney General, March 19, 1954. 


pentane of a school authority, 
formed under the Pennsylvania Munici- 
pality Authorities Act of 1945, are eligible 
for investment by domestic life insurance 
companies as bonds of an “instrumentality 
of a state.”—In answer to a request from 
the Superintendent of Insurance, the Attor- 
ney General rules as follows: 


“You have informed me that your 
sole doubt as to whether the bonds in ques- 
tion comply with the proviso [Section 3907.14, 
Revised Code of Ohio] . arises from a 
consideration of whether the Schoo] Au- 
thority, created under the Act of 1945 (P. L. 
382), is an instrumentality of a state within 
the meaning of the Ohio statute. 


“Surveying Section 3907.14 (H) (1), Re- 
vised Code, in its entirety, it would appear 
that the intention of the legislature was and 
is to authorize investment by domestic life 
insurance companies in general obligations 
of a state, municipality, district or sub- 
division, or to authorize investment in 
revenue obligations of a state, a state in- 
strumentality, board or commission. 


Attorneys General 


“To be sure the Ohio act contains no 
definition of terms. It is my opinion, how- 
ever, that the legislature meant to open 
the ‘way to these companies to invest in 
various kinds of governmental obligations, 
and in so doing, that body did not deign 
to engraft any special Ohio catalogue of 
governmental units upon the statute to the 
exclusion of different or peculiar govern- 
mental creatures of other states. Hence, if 
there exists in Pennsylvania, for example, 
a particular state instrumentality having no 
exact counterpart in Ohio, such a fact by 
itself does not operate to exclude the bonds 
of the Pennsylvania instrumentality from 
the permissible investment area marked out 
for. domestic life insurance companies. So 
far as revenue bonds are concerned, it 
would seem that so long as the issuing 
authority exercises sovereign state functions 
it fulfills the status of an ‘instrumentality’ 
of the state or commonwealth. .. . 

“IT am therefore of the opinion that a 
School Authority, formed under the Penn- 
sylvania Municipality Authorities Act of 
1945 (P. L. 382), which finances school 
construction projects and leases them for 
operation to school districts, is an instru- 
mentality of the Commonwealth of Penn- 
sylvania, and bonds or obligations issued 
by it are eligible for investment by domestic 
life insurance companies as being bonds of 
an ‘instrumentality of a state’ within the 
purview of Section 3907.14 (H) (1), Re- 
vised Code, provided that the bonds comply 
with other requirements found in that sec- 
tion.” —O pinion of the Ohio Attorney General, 
No. 3594, March 15, 1954. 


Insurance companies are not prohibited, 
under Section 4123.82, Revised Code of 
Ohio, from writing sickness and accident 
insurance on the franchise plan, group plan 
or blanket plan insuring employees for acci- 
dents and sickness compensable under the 
Ohio Workmen’s Compensation Law.—The 
Attorney General informs the Superintendent 
of Insurance as follows: 

“Reference is made in your request to the 
transaction of sickness and accident insur- 
ance on the franchise plan, group plan or 
blanket plan. The writing of sickness and 
accident insurance on these various plans 
is provided for by Sections 3923.11, 3923.12 
and 3923.13, Revised Code, respectively... . 

“Suffice it to say that these sections in 
general authorize the issuance of sickness 
and accident policies covering employees 
of an employer, for the benefit of the em- 
ployees and/or dependents and families of 
the employees. The policy is generally 
issued to the employer, for the benefit of 
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others. These sections do not in any way 
prohibit the writing of sickness and acci- 
dent ingurance on those individuals or groups 
of individuals who may also be employees 
of employers amenable to the workmen’s 
compensation law. Therefore, an employee 
injured in the course of and arising out of 
his employment may receive sickness and 
accident benefits under a sickness: and acci- 
dent policy provided by himself or his 
employer, and may also receive benefits 
under the workmen’s compensation laws. 
Both the sickness and accident insurance 
and the workmen’s compensation compen- 
sate an employee for his injury or disability, 
but only the workmen’s compensation is 
aimed at indemnifying or insuring the em- 
ployer against loss or liability for payment 
of compensation to the workman or his 
dependents. 

“Your inquiry, however, is specifically 
directed as to whether in view of Section 
4123.82, Revised Code, the writing of such 
sickness and accident insurance is author- 
ized. 

“It should be noted that this section pro- 
vides that all contracts and agreements are 
void which undertake to ‘indemnify or in- 
sure an employer’. Sickness and accident 
policies do not in any way indemnify or 
insure an employer, but rather insure indi- 
viduals or certain groups of individuals. I 
fail to see anything in this section which 
would prohibit group accident insurance 
contracts covering employees for occupa- 
tional accidents. 

“Tn conclusion, therefore, it is my opinion 
that Section 4123.82, Revised Code (Sec. 
1465-101, G. C.) relative to prohibiting the 
writing of employers’ liability insurance 
insuring those employers amenable to the 
Workmen’s Compensation Act, not 
prohibit insurance companies, otherwise au- 
thorized, from writing sickness and accident 
insurance on the franchise plan, group plan 


does 


“A BIG FAT LUMP OF INSURANCE”’ 


Last December’s JourRNAL, comment- 
ing on the dearth of the mention of in- 
surance in English-language literature 
and other art forms, quoted these lines 
from W. S. Gilbert: 


“The Ballyshannon 
coast of Cariboo, 
And down in fathoms 
captain and the crew; 
Down went the owners—greedy 

whom hope of gain allured: 
| Oh, dry the starting tear, for they were 
heavily insured.” 


floundered off the 


many went the 


men 











for 
accidents and sickness compensable under 
the Ohio Workmen’s Compensation Law,” 
—O pinion of the Ohio Attorney General, No. 
3593, March 15, 1954. 


or blanket plan insuring employees 


YOUTH DAKOTA—A motor vehicle 

owner’s policy may provide proof of 
financial responsibility for the driver.—In 
answering a request for opinion from the 
Superintendent of the Motor Patrol Divi- 
sion, the Attorney General states: 

“You have recently turned over to this 
office numerous letters with reference to 
the Financia] Responsibility Law involving 
the question of whether a liability insurance 
policy of the owner ‘of a vehicle, being 
within the prescribed limits of the law and 
made to cover anyone driving said owner’s 
vehicle by the latter’s consent, will provide 
proof of financial responsibility for such 
driver of the owner’s vehicle after being 
involved in an accident. 

“An answer to this question would and 
does depend upon the exact terms of the 
liability insurance contract. Chapter 251, 
1953 Session Laws, Section 5, provides: 

“*The suspension required by section 3 
shall not apply to a driver when it is estab- 
lished to the satisfaction of the superin- 
tendent that the owner had in effect at the 
time of such accident, an automobile lia- 
bility policy or bond with respect to the 
motor vehicle involved, affording the same 
coverage as is required for proof of finan- 
cial responsibility.’ 

“Tf the insurance contract does cover all 
such drivers and the superintendent is 
satisfied that the driver is thereby covered, 
I believe it would establish proof of finan- 
cial responsibility for said driver. Again I 
caution, the terms of the insurance contract 
and what it intends to cover will be vitally 
material.”—Opinion of the South Dakota 
Attorney General, February 15, 1954. 


Reader William Conant Brewer, Jr., | 

of Manchester, Massachusetts, has pointed | 

out this passage on the same theme, 

which he describes as “pure” Kipling: 

“Lord, what boats I’ve handled—rotten 
and leaky and old! 

Ran ’em, or—opened the bilge-cock, pre- 
cisely as I was told. 

Grub that ’ud bind you crazy, and crews 
that ’ud turn you grey, 

And a big fat lump of insurance to cover 
the risk on the way.” 
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Nevada Bans 
“Group Credit’ Insurance 


Following a ruling of the Attorney Gen- 
eral that group life and group creditor acci- 
dent and health insurance is illegal and 
unauthorized in the State of Nevada, the 
Insurance Commissioner has ordered that 
all companies, agents and brokers cease 
soliciting and issuing such insurance in the 
state. The commissioner has also revoked all 
previous approval of this type of coverage 
by Nevada’s insurance department. 


The order is not, however, applicable to 
individual creditor policies or to those poli- 
cies issued as a “blanket type” of creditor 
coverage to policyholders who, as creditors, 
have purchased these policies to cover out- 
standing loans and undertake the payment 
of all premiums. 


The Attorney General pointed out that 
Nevada law allows five clearly defined classi- 
fications for group policies but none of these 
allows the inclusion of group credit policies. 


In commenting generally on the subject 
of credit insurance, the Attorney General 
“We do not think that the credit type 
policy of insurance can qualify as 
group insurance under the general law of 
insurance [29 Am. Jur., Insurance, Section 
1370]. While it might be, and has 
been, argued that technically the credit type 
policy falls within the general definition of 
group insurance since there are four par- 


says : 


ties, namely, insurer, policy holder, insured 
and beneficiary, it is apparent that, in fact, 
there are only three parties, the creditor 
being both the policy holder and the only 
possible named beneficiary. Moreover, in 
addition to being the only possible named 
beneficiary, the creditor is also the principal 
beneficiary since the primary purpose of 
such insurance is to furnish the creditor 





State Department Rulings 
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with additional security and to eliminate the 
possible necessity of foreclosure or repos- 
session. We realize that the incidental bene- 
fit to the debtor and/or his family is very 
real, but it is nonetheless secondary to that 
of the creditor.” 


The ruling became effective March 12, 1954. 


Pennsylvania Modernizes 
Renewal License Procedure 


The insurance department released the 
following bulletin to all agents and brokers: 


“The Agents & Brokers Division of the 
Insurance Department of Pennsylvania is 
preparing the renewal applications for all 
brokers’ licenses which expire May 31. ... 
Insurance Commissioner Artemas C. Leslie, 
in making the announcement of this first re- 
newal of the brokers’ licenses under the re- 
cently installed IBM system, asks all brokers 
to return the renewal applications promptly. 


“At the time of the installation of the 
machine licensing of brokers many applica- 
tions had to be returned, as they were in- 
complete. These recurring errors were: 

“(1) A failure to answer questions and 
sign the reverse side of the application. 


“(2) A failure to send check or money 
order for fee indicated on face of application. 


“(3) In a-partnership or corporation, a 
failure to return ALL renewal applications. 


“The Department urges brokers not to 
fold, staple clip or mutilate the application 
card in any fashion. 

“Insurance Commissioner Leslie calls at- 
tention to the need of all brokers to renew 
their broker’s license prior to May 31, so 
as to avoid the possibility of a penalty for 
having transacted brokerage business with- 
out a license.” 
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Laws Are Not Like Topsy 


The Legislative Process in Congress. George 
B. Galtoway. Thomas Y. Crowell Company, 
432 Fourth Avenue, New York 16, New 
York. 1953. 689 pages. $6. 


This books presents a systematic analysis 
and description of the process of making 
statutory law in Congress. 


Congress would save much valuable time 
by adopting a rule of relevancy in Senate 
debate, by electric voting in the House, and 
by holding joint hearings on similar bills. 
It could democratize its internal procedures 
by providing for majority clotures in the 
Senate, restoring the 21-day rule in the 
House and liberalizing the House discharge 
rule. These are but some of the conclusions 
expressed by the author. 


Filibustering, says the author, is a term 
used to describe tactics of delay and ob- 
struction upon the floor of the Senate. “The 
word ‘filibusterer’ is derived from the Dutch, 
French, and Spanish words meaning ‘free- 
booter or buccaneer’. Its first legislative use 
in the United States is said to have occurred 
in the House of Representatives in 1853. In 
the course of a long speech on the Military 
Academy bill Congressman Abraham W. 
Venable of South Carolina had denounced 
the actions of American filibusterers (free- 
booters) in Cuba. His speech provoked 
Congressman Arnold G. Brown of Missis- 
sippi who said: 

“*When I saw my friend standing on the 
other side of the House filibustering, as I 
thought, against the United States, sur- 
rounded as he was by admiring Whigs, I 
did not know what to think.’ |. .” 


The author describes several experiences 
the Senate has had with filibusters, and he 
relates the enactment of the new cloture rule 
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of 1949. Under separate heading he details 
the case against the filibuster: “Filibusters 
can paralyze the whole legislative process ....” 
He presents equally and fairly arguments 
in defense of filibustering. “. . . [it] is 
justifiable as a means of preventing a major- 
ity from trampling upon minority rights.” 


The national legislature is beset with many 
problems of internal mechanism which bring 
criticism and discontent with its perform- 
ance. The detail is inundating, but Congress 
could reduce its almost intolerable work load 
by the delegation of all private legislation, 
by granting home rule to the District of 
Columbia and by expanding its professional 
staff aids on a merit basis. 


The book is based largely on the author’s 
experience and first-hand observations. Since 
1946 he has been senior specialist in Ameri- 
can government on the staff of the Legisla- 
tive Reference Service in the Library of 
Congress. All in all, it is a thoroughly de- 
tailed book on the legislative process at the 
national level. 


Insurance Survey-Course Text 


Insurance: Principles and Coverages. Poli- 
cies and Forms (supplement). George G. R. 
Lucas and Ralph H. Wherry. Rinehart & 
Company, Inc., 232 Madison Avenue, New 
York 16, New York. 1954. Book: 389 pages; 
supplement: 85 pages. Book: $5; supple- 
ment: $1.25; combined: $5.75. 

This is a college textbook which may also 
have value as a reference and study guide 
for insurance agents preparing for state 
examinations. Designed for the one-semester 
survey course on insurance, it is aimed to 
serve the needs of the majority of students 
who desire only a broad general knowledge 
of insurance principles and coverages, as 
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well as to provide a basic foundation for the 
student planning to specialize in insurance. 


Its value to the as yet unlicensed insur- 
ance salesman stems from the fact that 
much of its material is based on information 
and data used in a correspondence insurance 
course directed toward agents and brokers 
preparing to take state licensing examina- 
tions. The authors are members of the 
staff of the Department of Commerce, Col- 
lege of Business Administration, Pennsyl- 
vania State University. 

The first four chapters of the book: ““Back- 
ground of Insurance,” “Fundamental Prin- 
ciples,’ “Types of Insurance Carriers” and 
“Organization and Management of Insur- 
ance Companies,” are grouped under the 
heading, “Fundamentals.” The remaining 
chapters are arranged under the broad head- 
ings: “Fire Insurance,” “Marine Insurance,” 
“Casualty Insurance,” “Bonds” and “Life 
Insurance.” The book thus permits study 
of these fields in the order desired. 


Explanations of the types of policies, the 
theory behind them, and the coverages they 
include are simple and to the point. De- 
scriptive headlines and subheadlines seg- 
ment the textual material. A _ series of 
review questions follows each chapter. 


The accompanying supplement contains 
35 of the more important policies and forms 
used in the insurance industry. 





ARTICLES 


Articles of interest in other 
legal publications 





Doctor Liability . . . Analysis shows 
that contracts made by physicians and sur- 
geons to provide a cure or a specific medical 
treatment differ sharply from ordinary com- 
mercial contracts: They are impressed with 
a strong public policy, and the profit motive 
is lacking. Thus, unguarded utterances of 
the attending physician can easily be con- 
strued as allegations of promise. 


Public policy demands that both patient 
and doctor be protected in this situation. 
The author suggests that this protection be 
afforded not by legislatures, but by courts, 
“arrogating to themselves as preliminary 
questions of law the interpretation of the 
words of the alleged contract, as they now 
do for written instruments.” He also feels 
that a flexible measure of damages should be 
adopted and that care should be taken in 


Books and Articles 


deciding the correct statute of limitations 
to be applied to breaches of express con- 
tract, for, in this situation, the issue becomes 
“clouded over.” The author is a member of 
the Massachusetts bar.—Miller, “The Con- 
tractual Liability of Physicians and Surgeons,” 
Washington University Law Quarterly, De- 
cember, 1953. 


Lawyer Pensions . . . Legislation has 
been proposed that will permit persons who 
are self-employed or members of a profes- 
sion to create pension funds out of current 
income which will be tax qualified. This 
proposed bill (H. R. 11) is interpreted by 
the author, who says that the four bills that 
are pending on this subject are bipartisan 
endorsed, sans partisan politics. 


An individual who is already covered by 
a pension or profit-sharing plan under In- 
ternal Revenue Code Section 165 (a), or any 
other type of pension plan, “is excluded 
from the provisions of the proposed bill 
unless 75 per cent of his net income is de- 
rived from a trade or business carried on 
by him alone or in a partnership,” explains 
the Congressman from Brooklyn. He de- 
fines “earned income,” as the words apply 
to the bill, and suggests that the pending 
legislation is not basically a lawyer’s plan 
only; it has received the support of members 
of other professions, as well.—Keogh, “Vol- 
untary Pension Funds for Lawyers,” Brook- 
lyn Law Review, December, 1953. 


Social Security Plus for Lawyers .. . 
This article, by the dean of the University 
of Pittsburgh Law School, advocates a tax- 
supported retirement plan, in addition to 
social security coverage, for self-employed 
lawyers. The arguments against including 
lawyers emphasize the differences between 
the self-employed lawyer’s retirement prob- 
lems and those of occupations now covered. 
The differences diminish in size upon close 
examination, however. If the plan is passed 
by Congress, “we would have for the first 
time a piece of social legislation in this 
country with substantially complete cov- 
erage.” The author believes that the pro- 
portionate cost of benefits would be reduced, 
and that there would be fewer forfeitures. 


The new proposal would bring within the 
Social Security Act not only self-employed 
lawyers, but also most other self-employed 
persons, such as doctors, architects, profes- 
sional engineers and farm _ proprietors.— 
Larson, “Social Security and Self-Employed 
Lawyers: A Plea for Re-evaluation,” 
American Bar Association Journal,.November, 
1953. 
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Government Responsible 

Under ‘‘Absolute Liability’’ Law 
Suits for damages resulting from airplane 

crashes are usually difficult enough to de- 

cide without entering into the possibility 


of a conflict in the laws under which the 
case is being tried. Circumstances sur- 
rounding an air flight are so variable that 
it is often impossible to even guess at what 
might have caused an accident—an impor- 
tant point if the subject of negligence is 
brought up. Added to this is the fact that 
different states have different laws to apply 
to such cases. The State of South Carolina, 
for instance, has an “absolute liability” law 
that provides: 


“The owner of every aircraft which is 
operated over the land or waters of this 
State is absolutely liable for injuries to 
persons or property on the land or water 
beneath caused by ascent, descent or flight 
of the aircraft or the dropping or falling of 
any object therefrom, whether such owner 
was negligent or not, unless the injury is 
caused in whole or in part by the negli- 
gence of the person injured or of the owner 
or bailee of the property injured... .” 


When a government airplane crashed and 
exploded on the property of a South Caro- 
lina. farmer, destroying his barn and live- 
stock and seriously injuring three of his 
children, the farmer took action in federal 
court to recover damages from the govern- 
ment. The case was tried under the Fed- 
eral Tort Claims Act and judgment was 
rendered for the farmer. The Fourth Circuit 
affirmed (U. S. v. Praylou, 4 Avt. 17,191 
(CA-4, 1953)). 


The: Federal Tort Claims Act provides 
that the government is liable in tort only 
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where there is a “negligent or wrongful act 
or omission of any employee of the Govern- 
ment” acting within the scope of his job. 
Since no such negligence had been alleged 
or proved in the case, the government asked 
the United States Supreme Court to review 
the case. Certiorari was denied April 5. 


The Fourth Circuit based its opinion on 
another part of the Federal Tort Claims 
Act: 
“*The United States shall be liable, re- 
specting the provisions of this title relating 
to tort claims, in the same manner and 
to the same extent as a private individual 
under like circumstances, but shall not be 
liable for interest prior to judgment or for 
punitive damages.’ 


“The weakness of the position of the 
government is that it overlooks the fact 
that the effect of the South Carolina statute 
is to make the infliction of injury or dam- 
ages by the operation of an airplane of itself 
a wrongful act giving rise to liability. 

“It should be noted that the liability as- 
serted here against the government is not 
one arising out of the mere possession of 
property, but one created by law for the 
invasion of personal and property rights. 
It is clearly within the power of the state 
to enact legislation imposing such liability, 
and it is equally clear that arly such invasion 
of rights, whether intentional or not, can 
be made a wrongful act on the part of the 
one guilty of the invasion, and is made such 
by a statute imposing liability therefor. As 
said in the A. L. I. Restatement of Torts, 
p. 16, the word ‘tortious’, which means 
wrongful, ‘is appropriate to describe not 
only an act which is intended to cause an 
invasion of an interest legally protected 
against intentional invasion, or conduct 
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PERSONS AND EVENTS | 


Ralph H. Platts is the new president 
of the Association of Casualty and 
Surety Companies, succeeding Manning 
W. Heard. Wallace Falvey succeeds 
Mr. Platts as vice president. J. Dewey 
Dorsett, general manager of the associa- 
tion since 1944, was re-elected, and Ray 
Murphy was re-elected general counsel. 
Mr. Platts is president of the Standard 
Accident Insurance Company, and Mr. 
Falvey is president of the Massachusetts 
Bonding and Insurance Company. 

Joseph Norton, vice president of Con- 
tinental Casualty Company, will address 
the Bureau of Accident and Health Un- 
derwriters at a two-day seminar at the 
Biltmore Hotel, New York City, on May 
26-27. Subject of the seminar: individual 
accident and health insurance. 


The Federation of Insurance Counsel 
will hold its 1954 convention at the 
Hotel Schroeder in Milwaukee on Au- 
gust 11-14, James Dempsey, convention 
chairman, has announced. Inquiries should 
be addressed to Robert T. Luce, secretary- 
treasurer, 208 LaSalle Street, Chicago 4, 
Illinois. 


The eighty-fifth annual meeting of the 
National Association of Insurance Com- 
missioners will be held June 7-11 at the 
Sheraton-Cadillac Hotel, Detroit, Michigan. 


New hearing procedures being put into 
effect by the New York State Work- 
men’s Compensation Board were ex- 
plained at a meeting on May 20, 1954, at 
the Engineering Auditorium, 29 West 
39th Street, New York City, according 
to an announcement by Thomas Jeffer- 


which is negligent as creating an unreason- 
able risk of invasion of such an interest, 
but also conduct which is carried on at the 
tisk that the actor shall be subject to lia- 
bility for harm caused thereby, although no 
such harm is intended and the harm cannot 
be prevented by any precautions or care 
which it is practicable to require’. 

“The government relies upon Dalehite v. 
United States, 346 U. S. 15, the case involv- 
ing the Texas City disaster, where one of 
the questions involved was whether the 
government was liable on the theory that 
it was maintaining a nuisance in having in 
possession the ammonium nitrate which ex- 
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son Miley, executive vice president of 
the Commerce and Industry Association 
of New York, Inc. 


Law-science short courses, sponsored 
by the Schools of Law and Medicine of 
the University of Texas, will be held | 
this summer as follows: June 28-July 6, 
New York City, Hotel Astor, Times 
Square; fundamentals of medical science, 
medicolegal aspects of neuropsychiatric 
disabilities and medicolegal trial technique. | 
July 15-21, Los Angeles, Hotel Biltmore; 
fundamental medical concepts in a frame- 
work of medicolegal preparation and 
trial technique; trial sequences will in- 
clude head injury cases. July 30-August 
7, Chicago, Palmer House; (subjects 
same as for New York). Each course 
cost# $100. Address: Dr. Hubert Win- 
ston Smith, Director of the Law-Science 
Institute, University of Texas, Austin 12, 
Texas. 

The fourth annual convention of the 
National Association of Public Insurance 
Adjusters will be held in New York 
City at the Roosevelt Hotel on June 17-18. 


Dr. Clarence E. Manion, former Dean 
of the Law School of Notre Dame Uni- 
versity, will be ‘guest speaker at the 
1954 Million Dollar Round Table in 
Coronado, California, June 15-18, accord- 
ing to G. Nolen Bearden (New England 
Mutual) of Beverly Hills, chairman of 
the organization. Highlighting the pro- | 
gram of the group will be a case analysis 
of an entire estate planning situation. 
Pension planning and basic selling tech- 
niques will be among other subjects 
discussed. 





ploded. While language was used in the 
opinion in that case which lends some sup- 
port to the government’s argument here, we 
do not think that the doctrine there laid 
down was intended to apply to a case of 
this sort, where the result of its application 
would be patently absurd. ‘To say that the 
Tort Claims Act was not intended to cover 
a liability arising from the possession of 
dangerous property by the government is 
a very different thing from saying that it 
was not intended to apply to a liability for 
damage inflicted by government employees 
merely because the law of a state imposes 
absolute liability for such damage and not 
mere liability for negligence. 
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“The government relies also upon language 
found in the opinion in United States v. Hull, 
1 Cir., 195 F. 2d 64, 67, to the effect that the 
Tort Claims Act does not cover liability for 
injuries resulting without fault from ultra- 
hazardous occupations because the govern- 
ment has consented to be sued only where 
injury has been caused by the negligent or 
wrongful act or omission of any employee. 
As we have seen, however, the effect of the 
Uniform Aeronautics Act adopted by iaw in 
South Carolina is to make the infliction of 
injury or damage by the operation of an 
aeroplane a wrongful act in itself. The Hull 
case was one in which the hand of the 
plaintiff was injured by the falling of a 
window in a postoffice and the court found 
liability by applying the res ipsa loquitur rule. 
To apply the res ipsa loquitur rule as applied 
in that case is certainly not essentially different 
from applying the common law rule of,abso- 
lute liability for damage inflicted by a falling 
plane adopted by the Uniform Aeronautics 
Act. This is certainly true where the plane, 
as here, is being operated by an employee of 
the government. 


“It is generally impossible to establish 
with any certainty the cause of the falling 
of an airplane. To apply the res ipsa loqitur 
rule, is, as stated, not very different 
from applying the rule of absolute liability; 
and for the law of a state to prescribe the 
latter instead of the former does not seem 
to us to remove the case from the liability 
which the government undertook to assume 
under the Tort Claims Act. On the con- 
trary, it seems to us that it would be abso- 
lutely absurd to hold that the government is 
liable under the Tort Claims Act for the act 
of an employee who crashes into a house 
with a truck but not liable if he crashes 
into it with an airplane, and this on the 
theory that there is absolute liability under 
state law in the latter case but not in the 
former. The man on the street would never 
understand any such distinction; and in the 
minds of thoughtful lawyers it would do 
little credit to the law.” 


Government to Insure 
Civilian Employees 

The federal government is considering 
providing group life and group major medi- 
cal insurance coverage for all of its civilian 
employees. The plan would be underwritten 
by a presently undetermined number of 
private life insurance companies. It is esti- 
mated that the proposed group life plan, 
contributory in measure, would cover ap- 
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proximately 2,200,000 employees, aggregat- 
ing $9 billion in coverage, and would involve 


a premium income in the neighborhood of ff, 


$75 million annually. The amount of indi- 
vidual coverage provided would be about 
one year’s income with a probable maxi- 


mtim limit of $20,000. 


Applauding the government’s move, the], 


National Association of Life Underwriters 
released the following statement: 

“We are greatly encouraged by the appar- 
ent desire of the Administration to have 
the proposed coverage written by private 
companies rather than provided through 


the medium of self insurance which, it seems fpoli 


to us, would be the unavoidable alternative, 
Furthermore, we call attention to the fact 
that NALU has traditionally endorsed the 
principle of Group Life insurance coverage 
where an employer-employee relationship 
exists. We see no reason why the same 
principle should not be approved where 


Government employees are concerned. Ac-f 


cordingly, it is the recommendation of this 


Committee (NALU Committee on Grou ff 


Insurance) that NALU go on record as 


endorsing, in principle, the proposed Fed- fii 
eral Group Life plan on Government em- fyai 
ployees, provided that in the development }¥ 
of the plan, the Government be urged tof}! 


the extent practicable to recognize and 
utilize the services of the life insurance 
agent.” 


Fire Rates Revised in Pennsylvania}; 


As a result of a review of fire insurance} 
rates in Pennsylvania initiated by the state's }" 
insurance commissioner, revised rates for} 
fire insurance and a revision of the term]? 
rule became effective May 1, 1954. 


These revisions result in an over-all re- 
duction of 8.7 per cent and represent a 
saving to Pennsylvania policyholders of 
approximately $6,600,000 a year. 

The new rates and the change in the 


term rule will affect the premiums charged 
the public by the companies which are 


Ann 
tandar 
pensat 


members and subscribers to the Middle> 


Department 
writers. 


Association of Fire Under-f 


The change in the term rule extends the}, 
present discount to classes not heretofore}, 
eligible for term discounts except floater}; 
policies and reporting forms other than}, 


multiple location form number 1. 

To adjust rate inequalities which have 
existed in the different classes of fire insur- 
ance, reductions ranging from 27.7 pet 
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ent to 3.6 per cent and increases from 
)6 per cent to 20.5 per cent were effected 
nthe various classes. 


Fire insurance risks in Pennsylvania are 
fivided into 115 occupancy classes. Rates 
ae reduced in 74 classes, increased in 29 
asses and unchanged in 12 classes. The 
reductions, based on the last five years of 
pemium volume, which experience was 
wed in determining the revision of rates, 
will amount to approximately $38,900,000. 
The increases based on the premium volume 
or the same period will amount to ap- 
proximately $5,800,000, or a net saving to 
plicyholders of $33,100,000 over a five-year 
period. 


Workmen’s Compensation Loss 
Doubles in 1953 


Workmen’s compensation losses paid by 
stock fire insurance companies more than 
loubled last year, according to figures 
recently released by The Spectator. 

From the $8.4 million paid in 1952, losses for 
his line of insurance jumped to $17,103,107 
gid last year. These figures, covering 
4 stock fire insurance companies, also 
showed that the amount received as premi- 
ims made a similar increase of less than 
$10 million. 

Spectator statisticians noted two possible 
rasons for the higher outgo last year: 
(1) Several companies joined pooling ar- 
mangements that might offset the benefits 
of writing the policies alone; and (2) the 
increasing threat of unemployment last year 
may have caused workers to take advantage 
of workmen’s compensation benefits. 


Workmen's Compensation 
Policy Form Revised 


Announcement of the release of a new 
tandard-provisions form of workmen’s com- 
fensation and employers’ liability policy 
was made recently by H. F. Richardson, 
general manager of the National Council 
mn Compensation Insurance. The policy 
was released to the members and sub- 
‘ribers of the council so that the com- 
panies could properly instruct their personnel 
nd otherwise prepare to use the new policy 
lorm in connection with coverage written 
0 become effective on and after October 
l, 1954. This is the first revision of the 
tommonly known “Standard Workmen’s 
Compensation Policy” since its introduction 
more than 35 years ago, and was under- 
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taken with the objective of simplifying and 
clarifying the old policy adapting it to the 
many changes in coverages and rating 
concepts adopted over the years ‘since the 
enactment of the first workmen’s compen- 
sation law. 


The policy form currently in use requires 
the attaching of an endorsement citing the 
workmen’s compensation law under which 
coverage is to be provided; the coverage 
so afforded applies only to operations de- 
scribed in the policy. With the new stand- 
ard provisions policy, this procedure has 
been eliminated. The mere entry of the 
name of the state in the appropriate place 
on the declarations automatically affords 
coverage with respect to all operations in 
the state which are not specifically excluded 
or otherwise insured. The new policy form 
includes employers’ liability coverage for 
the insured’s liability for bodily injury by 
“disease.” This represents a broadening in 
the “occupational disease” coverage afforded 
by endorsement to the present policy form. 
Unlike the present policy, which requires 
the attachment of one or more endorse- 
ments to extend coverage for disease on 
various limited bases, the employers’ lia- 
bility coverage in conjunction with the 
workmen’s compensation coverage approaches 
the ideal of giving the insured virtually 
complete protection with respect to claims 
by employees for work injuries. 


The standard provisions policy was de- 
signed to reduce to a minimum the multi- 
tude of endorsements now required with 
the present policy. Asa result, the majority 
of policies issued to the average risk can 
be written without any endorsements. Be- 
cause of certain statutory requirements, 
manual rules or underwriting practices, a 
limited number of endorsements will con- 
tinue to be necessary, for the time being. 


The new policy form follows the format 
adopted for the National Standard Provi- 
sions for Liability Policies, the policy being 
divided into four main parts: declarations, 
insuring agreements, exclusions and condi- 
tions. The language of comparable provi- 
sions in the liability policies has been 
adhered to as much as possible and it is 
expected that the resulting consistency will 
be an aid to the companies, to producers 
and to the insureds who purchase both 
liability and workmen’s compensation policies. 


The new policy form has been submitted 
to the supervisory authorities of each state 
wherein the private writing of workmen’s 
compensation insurance may be carried on. 
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Insurance in the Philippines 


The following résumé of the insurance in- 
dustry in-the Philippines was prepared by 
the Insurance Staff, Bureau of Foreign 
Commerce, United States Department of 
Commerce, Washington, D. C. 


Operations of insurance companies are 
supervised by the Philippine Government 
through the Office of the Insurance Com- 
missioner. No insurance company may trans- 
act business in the Philippines unless authorized 
to do so by the commissioner. The insur- 
ance law of the Philippines is contained 
in Act No. 2427 of 1914, as amended, and 
the Civil Code. 


Qualification requirements for foreign in- 
surers are set out in Act No. 2427. There 
are minimum capital, deposit, reserve and 
investment requirements, Insurers are re- 
quired to have minimum capital of 500,000 
pesos. (The basic unit of currency is the 
peso, which is pegged by law to the United 
States dollar at the rate of two pesos to 
U. S. $1.) The deposit requirement for 
foreign insurance companies is 250,000 pesos; 
deposits may be in securities satisfactory 
to the Insurance Commissioner, but at least 
half must be in Philippine securities. Also, 
foreign insurance companies are required to 
invest and keep in the Philippines 30 per 
cent of legal reserves pertaining to Philip- 
pine business. 


Approved investments for insurance com- 
pany funds, under the law, includé govern- 
ment-guaranteed obligations; real'estate and 


mortgages thereon, subject to certain limi- 
tations; stocks and bonds of: corporations 
incorporated in the Philippines;.-and equip. 
ment trust obligations evidencing an inter- 
est in equipment wholly or partly within the 
Philippines. Life insurance companies may 
not invest more than 25 per cent of admitted 
assets in corporate bonds, nor more than 
10 per cent each in preferred and common 
stocks. A 1950 amendment. permits life in- 
surance companies to invest in housing and 
real estate projects. The law also gives the 
Insurance Commissioner discretion to de. 
termine particular kinds of approved invest- 
ments for insurance companies. 


On June 30, 1952, there were 94 insurance 
companies authorized to operate in the 
Philippines, of which 45 were domestically 
incorporated companies and 49 foreign, in- 
cluding 22 American. Three domestic and 
eight foreign insurers sold life insurance; 42 
domestic and 41 foreign companies sold 
fire, marine, casualty and miscellaneous 
branches. There is also a so-called Govern- 
ment Service Insurance System which, be 
sides administering a social insurance program 
for government employees, insures federal, 
provincial and most municipal property 
against loss. 


Annual premium income of private insur- 
ance companies, domestic and foreign, in- 
creased almost three times between 1946 
and 1951, rising from 25,098,000 pesos to 
70,927,000 pesos. In comparison, national 
income increased by about 46 per cent dur 
ing the same period, going from 4,350,000,000 
pesos in 1946 to 6,950,000,000 pesos in 1951, 


Direct Insurance Premiums 
(in 1,000 Philippine pesos) 


Branch of 
Insurance 
Life 
Fire 
Marine 
Miscellaneous 


1951 
35,140 
22,335 

6,883 

6,569 


1950 
31,446 
20,197 

5,170 

5,704 


70,927 62,517 


1949 
26,628 
18,407 

7,369 

5,571 


57,975 


1948 
22,595 
14,917 

7,640 

5,243 


1947 
18,043 
12,114 

7,497 

3,804 


50,395 41,458 


Losses and Claims Paid 
(in 1,000 Philippine pesos) 


Branch of 
Insurance 
Life 
Fire 
Marine 
Miscellaneous 


1951 

4,222 
9,327 
2,343 
1,176 


17,068 


1950 
4,458 
7,250 
717 
766 


13,191 


1949 
4,767 
6,437 
1,931 
889 


1948 
4,014 
7,718 
3,065 
795 


1947 
5,678 
5,631 
2,361 

695 


1946 
11,798 
1,859 
669 
391 


14,365 14,717 
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The tables on the opposite page show pre- 
mium income received and losses paid in the 
yarious branches of insurance in the years 
1946 to 1951. 


Life insurance premiums increased by about 
160 per cent between 1946 and 1951, going 
from 13,423,000 pesos to 35,140,000 pesos. 
In comparison, time deposits in savings 
banks increased about 60 per cent, accord- 
ing to one estimate, from 178 million pesos 
in 1946 to 289 million pesos in 1951. Life 
insurance in force at the end of 1951 totaled 
670,376,326 pesos (184,374 policies), as com- 
pared with 201 million pesos in 1946. 


As of December 31, 1951, local invest- 
ments of all authorized insurance compa- 
nies totaled 91,297,485 pesos. Of this sum, 
58,605,485 pesos was held by domestic in- 
surers, 17,499,568 by American and 15,192,432 
by other foreign insurers. Domestic in- 
surers’ investments were as follows: real 
estate, 6,088,867 pesos; mortgage loans, 
17,892,753; collateral loans, 1,534,409; policy 
loans, 9,820,157; bonds, 8,285,685; stocks, 
11,656,597; interest-bearing deposits, 3,327,017. 
Foreign insurers’ investments were: fixed 
deposits, 2,588,174; mortgage loans, 2,584,838 ; 
policy loans, 11,268,860; bonds, 13,649,903; 
stocks, 2,600,225. 


New workmen’s compensation legislation 
(Republic Act No. 772) was passed June 
20, 1952, substantially amending the basic 
law, which was passed in 1927. Practically 
all employers are liable, in case of work 
injury, to pay compensation and to provide 
medical, surgical and hospital care and 
medicines. Employers are not required, how- 
ever, to take out insurance covering this 
liability. Exclusive jurisdiction to hear and 
decide claims for compensation is vested 
in the Workmen’s Compensation Commis- 
sioner, who is appointed by the President 
and whose decisions are appealable to the 
Supreme Court. 


Subject to certain stipulated terms and 
conditions, Act No. 2427 permits persons 
and companies resident in the Philippines 
to take out insurance with insurers not 
authorized to operate in the Philippines. 
Insurance placed directly by the insured 
with such unauthorized insurers is subject 
to a tax of 3 per cent on premiums paid. 
The transaction must be reported to both 
the Collector of Internal Revenue and the 
Insurance Commissioner. Agents handling 
such business must be specially author- 
ized by the Insurance Commissioner, In 
this connection, a law came into effect 
March 28, 1951, imposing a 17 per cent spe- 
cial excise tax on sales of foreign exchange; 


The Coverage 


remittances to pay marine, aviation and re- 
insurance premiums are exempt from the 
tax, as are premium payments by veterans 
holding National Service Life Insurance 
policies issued by the United States Gov- 
ernment, and holders of life insurance poli- 
cies with foreign companies issued before 


December 9, 1949. 


Tax Imposed on Insurers 


According to a recent Louisiana Supreme 
Court decision, an insurance company must 
pay property tax on credits extended to its 
policyholders when it does not collect the 
full premium in advance, as set forth in 
its policies. 

The company involved contended that it 
did not extend credit, in that one third of 
the premium was due when a policy was 
issued and. if the policyholder did not pay 
the balance within 60 days, a period prior 
to the expiration of the specified period of 
coverage for which the insured had paid in 
advance, the policy would be cancelled. 


However, the insurance company still had 
a claim against the insured for the balance 
of the deferred payments, and the insured 
had obligated himself to pay it. The com- 
pany could choose not to cancel the policy 
when the deferred premium was not met, 
and could sue to enforce the payment of 
the unpaid portion—State Farm Mutual 
Automobile Insurance Company v. Ott, CCH 
LouIstIANA TAX Reports { 200-063. 


All-Time Record Set in 1953 
for Number of Life Employees 


The number of full-time personnel in the 
life insurance business in the United States 
reached an all-time high of 371,500 at the 
end of 1953. Of this total, 118,100 were 
home-office employees, 213,500 were agents 
or agency heads, and 39,900 were agency 
cashiers and clerks. The personnel total 
showed an increase of 5 per cent over 
1952 when 353,800 were employed, and an 
increase of 42 per cent over 1945 when 
261,200 were employed. The total amount 
of life insurance outstanding, however, in- 
creased 10 per cent from 1952 to 1953, and 
100 per cent from 1945 to 1953. This appar- 
ently reflects, among other things, the in- 
creased use of machinery and improved 
methods in life office operations. 

There has been no appreciable change 
since 1945 in the ratio between the number 
of men and women employed; totals show 
two men workers to each woman, In the 
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home offices, however, female employees 
account for two thirds of the personnel, 
while among the agents and agency heads, 
over 95 per cent of the employees are male. 


During 1953, life insurance companies 
paid $1,058,698,000 in accident and health 
benefits to policyholders in the United 
States. This represented an increase of 19 
per cent over the previous year when 
such payments totalled $887,763,000. The 
1953 payments were twice the amount paid 
in 1950. 


Of the total amount paid during 1953, 
payments under group accident and health 
policies represented the largest portion— 
$814,986,000. Benefits under individual ac- 
cident and health policies amounted to 
$207,361,000, and dividends to accident and 
health policyholders during the year amounted 
to $36,351,000. 

An examination of the breakdown by 
states of accident and health benefits paid 
by life insurance companies during 1952 
shows that the amount of such payments 
to California residents was greater than in 
any other state, with New York residents 
receiving the second highest total. 


Needed: More Agents 


“Notwithstanding the tremendous strides 
made in expanding accident and health 
insurance educational facilities, companies 
and general agents must devote still more 
time and effort to the education of new 
agents if the business is to flourish.” Such 
was the principal observation of a subcom- 
mittee of the New York State Advisory 
Board on accident and health insurance 
examinations. 


The percentage of candidates required to 
repeat the examination for accident and 
health license in New York State led the 
board to recommend a study of the ques- 
tions and methods employed. The _ sub- 
committee, under the chairmanship of J. F. 
Follmann, jr., general manager of the 
Bureau of Accident and Health Under- 
writers, filed the report recently with the 
board. 


The subcommittee is of the opinion that 
more intensive training of all candidates for 
license will aid them to serve the buying 
public more intelligently and to explain the 
many existing misconceptions concerning 
disability insurance. Longer training periods 
are economical because a greater percentage 
of applicants pass the examination on the 
first try. The need to have applicants appear 
for second and third or more attempts at 
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the examination not only discourages the 
neophyte but greatly increases operating 
costs of the insurance department and the 
companies. The quicker the agent gets 
into actual production, the more successful 
is the recruiting effort. 

To help resolve the difficulties in the 
examination procedure, the subcommittee 
recommended that companies utilize exist- 
ing facilities of educational institutions, 
where available. It also urged a study of 
the possibility of conducting correspondence 
courses in areas where the training cannot 
be accomplished by the company for whom 
the individual plans to sell policies. 


Life Company 
Mortgage Investments Increase 


Reporting on the growth of life insurance 
company mortgage investments in recent 
years, the Institute of Life Insurance dis- 


‘closes that mortgage holdings of the com- 


panies at the end of 1953 added up to more 
than $23 billion. This was an increase of 
225 per cent over their $7 billion holdings 
at the end of 1946, and represented a rate 
of growth 60 per cent greater than that of 
the nation’s total real estate mortgages. 
The life companies now hold 23 per cent 
of the country’s total mortgage debt. 


To account for this substantial increase 
in mortgage acquisition from 1946 to 1953, 
the institute suggests the repletion of war- 
time shortages, rising population, rising 
level of income and savings, and the in- 
creasing expansion of industry. 


Pay $19 Million in Quarter 
for Automobile Death Claims 


Motor vehicle fatalities in the first three 
months of this year resulted in 10,000 life 
insurance death claims, representing death 
payments of $19 million, the Institute of 
Life Insurance reports. These figures show 
no change from the toll in the first quarter 
of 1953. They represent 3.6 per cent of total 
life insurance death benefits and 2.4 per cent 
of the number of claims. 


The average-size motor vehicle death 
claim was half again as large as other 
claims. Total life insurance death benefits 
paid in 1954’s first quarter were $533,618,000. 
The total number of claims paid was 
417,687. The average was $1,277 per claim. 
There were 123,033 ordinary life claims paid 
for a total of $341,867,000; 55,240 group life 
claims totalling $123,686,000; and 239,414 
industrial life claims totalling $68,065,000.- 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 





Weather Bureau Not Liable 
for Wrong Forecasts 


The exclusion from liability because of 
misrepresentation contained in the Fed- 
eral Tort Claims Act applies to em- 
ployees of the Weather Bureau who 
forecast weather conditions. Court of Ap- 
peals for the Eighth Circuit. Certiorari 
was denied by the United States Supreme 
Court on May 17, 1954. 


These are six appeals taken to reverse 
judgments which dismissed the actions 
sought to be maintained under the Federal 
Tort Claims Act to recover damages from 
the United States for property loss and 
damage suffered by the plaintiffs at their 
places of business in Kansas City, Missouri, 
in the course of the July, 1951 Kansas 
River flood. 


A motion for summary judgment for de- 
fendant, on the ground that “the pleadings 
now on file indicate there is no genuine 
issue of fact and that the defendant is en- 
titled to judgment as a matter of law,” was 
sustained in each of the cases. Five of the 
appeals have been consolidated for all pro- 
ceedings in this court and the sixth appeal 
was argued orally with the others. 


Negligence 


Plaintiffs contend that the United States 
became liable because the Weather Bureau 
and other federal agencies (1) negligently 
assured plaintiffs immediately prior to the 
flood that the river would not overflow, 
and (2) negligently omitted and failed to 
give plaintiffs notice and warning of the 
impending overflow in time for them to 


have removed their movable property from 
the flood area. 


This court held that the claims were 
barred by Section 3 of an Act of 1928 which 
provided that “No liability of any kind 
shall attach to or rest upon the United 
States for any damage from or by floods 
or flood waters at any place....” Section 
3 of the above act was not repealed by the 
enactment of the Federal Tort Claims Act 
since this latter act expressly repealed other 
acts and the Act of 1928 was not included. 


The Federal Tort Claims Act does not 
authorize the present actions because a 
“private person” would not be liable under 
like circumstances. The actions based on 
negligent misrepresentations are barred un- 
der Section 2680 (h) of the Tort Claims 
Act, and Section 2680 (a) also precludes 
and bars the actions because the govern- 
ment employees were performing or failing 
to perform a “discretionary function.” 


Held: The judgments 
complaints affirmed. 


The following is a rather interesting 
quote from the decision of the Circuit 
Court: “I would hope that the emphasis 
made here of the absolute policy of non- 
liability in the gathering or dissemination of 
public information might serve to discourage 


dismissing the 
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any further attempts on the part of the bar to 
get the camel’s nose into the tent in this 
general field. J. confess that it is a little 
disturbing to me that itt even should have 
been thought, as has been done in this case 

that the individual citizen in a free 
state ought to have paternalistic protection 
from his Government against the need to 
exercise his own judgment on the things 
he may be told or not told by it, as a 
matter of purported information, and against 
his right to believe or disbelieve all or any 
of this, as he may see fit. 


“The philosophy of liability that is here 
involved would imply that we have gone 
so far down the road of paternalism that, 
equally as in the present situation, the 
courts should regard the Government as 
having an. obligation, for example, to pay 
a flour miller for the loss sustained by him 
in relying upon an erroneous agriculture- 
department report of wheat-crop shortage 
and having purchased wheat on that basis 
to. take care of his milling needs; or to pay 
a plumber for his loss from having stocked 
up on a supply of unmovable bath tubs in 
reliance upon an erroneous commerce-depart- 
ment census as to the number of homes 
in his community that are without this 
facility; or to pay a laborer for his expense 
and loss of wages in having given up his 
job and migrated to California in reliance 
upon some erroneous labor-department statis- 
tics as to the amount of work there avail- 
able in his field or skill. 


“These examples could be endlessly com- 


pounded, and the amount of liability that 
they would involve might be infinite. Any 
such concept of the Federal Tort Claims 
Act, I reject fundamentally and broadsides. 
The Federal Tort Claims Act must not be 
read or given reach as general socialistic 
legislation, but it must be viewed, for what 
it is on its face and in its provisions, as 
a legally just requirement, within our tradi- 
tional concept and measure of justice, and 
not on the theory of granted social benefits, 
that the Government, in its vast penetration 
into the paths and activities of every-day 
life, should bear the same responsibility to 
the individual in the things it thus does 
as has everyone else to him under simi- 
lar circumstances.”—WNational Manufacturing 
Company et al. v. U. S. United States Court 
of Appeals for the Eighth Circuit. Feb- 
ruary 8, 1954. 3 NEGLIGENCE Cases (2d) 223. 
Certiorari to the United States Supreme 
Court was applied for on March 27, 1954, 
and was denied on May 17. 
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Vendor's Liability for Air Rifle 
Sold to Minor’s Parents 


A complaint alleging that a vendor of an 
air rifle sold it knowing that it was going 
to be put into the hands of an inexperi- 
enced and unfit minor stated a good cause 
of action against the vendor of the air 
rifle. Illinois. 


Plaintiff alleged “that on June 22, 1950, 
on a public street in a populous area in the 
City of Chicago, she was shot in the eye and 
blinded by a BB pellet discharged from an 
air rifle by ..., a minor of less than 7 years 
of age.” Plaintiff named the merchant from 
whom the air rifle was purchased as one of 
the defendants. Her complaint averred 
“that prior to June 22, 1950, the parents 
of . . . [the minor] purchased the air rifle 
and ammunition to be used therewith from 

. a merchant doing business in Chicago, 
and delivered the rifle into the possession 
of their son, .; that at the time of the 
purchase [the merchant] knew that 
the rifle was being purchased for the use of 
and was to be put in the possession of... 
[the boy], that the defendant knew or ought 
to have known that ... [the boy] was un- 
acquainted with and inexperienced in the 
use of air rifles, and knew or ought to have 
known that if the air rifle was placed in the 
possession of or used by [the boy]; 
and the ammunition therefor made avail- 
able, he would load and discharge the rifle 
in Chicago, Illinois, and that if he did load 
and discharge the rifle in Chicago, it would 
be probable that a member of the public 
would come to some harm from the use of 
the rifle, . [the boy] being known to the 
defendant to be a child of less than 7 years 
of age, lacking in judgment and discretion 
and lacking in knowledge of the dangerous 
consequences of the use and discharge of an 
air rifle.’ A motion to dismiss the com- 
plaint filed by the merchant was sustained. 
Judgment was entered in favor of the mer- 
chant, and plaintiff appealed. 

Held: The instant case is distinguishable 
from similar cases which have been dis- 
missed; plaintiff’s declaration did not fail to 
mention that the minor was inexperienced in 
the use of the air rifle and unfit to handle it. 
Therefore, plaintiff’s complaint could not be 
criticized for omitting an element essential 
to constitute a legal cause of action. ‘The 
complaint stated a cause of action at com- 
mon law. THe judgment for defendant 
vendor was reversed and the cause remanded 
with directions —Semeniuk v. Chentis et al. 
Illinois Appellate Court, First District. March 
12, 1954. 3 NecLiceENce Cases (2d) 456- 
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LIFE 


Summaries 


of Selected 
Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 


“Indoor Clause’ Construed 


A clause requiring confinement within the 
house in order that benefits may become 
payable is not breached by occasional 
walks on doctor’s order for benefits of the 
sun, or by occasional visits to doctor’s 
office. Arizona. 


This is an action by the insured to re- 
cover from the insurer benefits under a group 
health and accident policy issued to the in- 
sured’s employer. The pertinent provisions 
of the policy are as follows: 


“PART II. SICKNESS INDEMNITY. 
If the Insured shall by reason of sickness 
be wholly and continuously disabled and pre- 
vented thereby from performing any and 
every duty pertaining to his or her occupa- 
tion and shall be under the weekly care of 
a licensed physician or surgeon, the Com- 
pany will pay indemnity at the rate herein- 
after stated for the number of consecutive 
days of disability, beginning with the eighth 
day of disability, and continuing for not more 
than 52 weeks for any one sickness. 


“PART IV. VACATION PERIOD OR 
LEAVE OF ABSENCE. If during any 
vacation period or leave of absence the physi- 
cal condition of the Insured for any period 
is, as the result of accident as provided in 
Part I, such that he or she would have been 
totally disabled if school were in session, 
then that Insured shall be considered totally 
disabled during that period and full accident 
indemnity will be paid as specified in Part I 
but in the event disability is the result of 
sickness, as provided in Part II, then sick- 
ness indemnity as specified in Part II will 
be paid only during the period after the first 
week in which the Insured is necessarily and 
continuously confined within the house and 
attended weekly therein by a licensed phy- 
Sician or surgeon.” 


During the vacation period the insured 
suffered a gall bladder attack, underwent 
surgery, and after a brief confinement in the 
hospital returned to her home. She remained 
at home until she was fully recovered and 
able to return to her work. She was not 
visited at her home by her doctor. She was 
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in telephoni¢ communication with him at 
least once a week. On two occasions she 
visited the doctor at his office. She spent an 
hour of each day outside in the sunshine 
and walked a little each day pursuant to the 
doctor’s instructions. 


The rights of the parties rest upon the in- 
terpretation given to the following language 
used in Part IV of the policy: 


“ 


; sickness indemnity as specified in 
Part II will be paid only during the period 
after the first week in which the Insured is 
necessarily and continuously confined within the 
house and attended weekly therein by a licensed 
physician or surgeon.” (Italics supplied.) 


The insured contends that the “indoor 
clause” should be liberally construed in ac- 
cordance with the majority rule of this 
country. The insurer insists that the lan- 
guage used is unambiguous and means ex- 
actly what it says. 


In holding for the insured the court said: 
“We think, that giving the language 
used in Part IV of the policy [the] 
kind of construction, [urged by the 
defendant insurer] was not understood by 
the insured nor contemplated by the defend- 
ant [that is,] that she was to remain within 
the house at all times during her illness. 
Certainly not when her speedy recovery de- 
pended in some degree upon her following 
the advice of her physician to take walks 
and get out into the sunshine and fresh air. 
We are further of the view that it does not 
do violence to the language used in this pro- 
vision of the policy to hold that it is not to 
be taken in its strictly literal verbiage. As 
has been expressed by many cases following 
the majority rule the provision has refer- 
ence to the extent and seriousness of the 
illness rather than to a course of conduct 
of the assured.”—Occidental Life Insurance 
Company of California v. Bocock. Arizona 
Supreme Court. February 16, 1954. 1 Lire 
Cases (2d) 717. 


Possession of Policy Rebuts Claim 
of Nonpayment of Premium 


Possession of the policy by the insured 
at the time of death raises a presumption 
that the first premium was paid. Florida. 


The insured was killed shortly after the 
delivery of the policy. 

The agent who sold the policy also died 
shortly after the delivery of the policy. 

The insurance company denied liability 
on the grounds that the first premium had 
not been paid. The trial court held the 
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possession of the policy by the insured at 
the time of his death raised a presumption 
that the premium had been paid, and that 
the burden of proving that the premium had 
not been paid was on the company. This 
court affirms the lower court: “While we 
agree that it was a question of fact that 
ordinarily should have been submitted to the 
jury ... because of the lack of any sub- 
stantial competent evidence in this case to 
establish this fact—due primarily to the 
untimely death of both the agent and the as- 
sured shortly after the delivery of the 
policy—the lower court did not err in the 
course it followed.”—American Home Mutual 
Life Insurance Company v. Gibson. Florida 
Supreme Court. March 12, 1954. 1 LiFe 
Cases (2d) 721. 


Death Following Injection 
by Hypodermic Not Acciden‘al 


Under the laws of Massachusetts and 
Ohio, death by accidental means is not 
brought about by an external act that was 
intended and was performed exactly as 
intended. United States District Court. 


This is an action to recover the double 
indemnity benefits of two policies—one 
written subject to the laws of Massachu- 


setts and the other written subject to the 


laws of Ohio. The Massachusetts policy 
provided double indemnity benefit, “If the 
death of the insured ... shall have resulted 
directly, independently and exclusively of 
all other causes from bodily injury effected 
solely through accidental, external and vio- 
lent means, and if such injury is evidenced 
by a visible contusion or wound on the 
exterior of the body (except in the case of 
drowning and internal injuries revealed by 
an autopsy) .... 

“Death is not a risk hereby assumed if 
it results directly or indirectly ... 

“(c) from any bodily or mental disease 
or infirmity.” 

The Ohio policy was the same except that 
it omitted the clause concerning the visible 
contusion or wound. 


The facts are these: The insured suffered 
from arthritis and chronic tonsilitis; he 
was advised to have his tonsils removed, 
and this was done. The operation was 
complicated by more than the average 
bleeding, and the attending doctor pre- 
scribed an injection of Neohemoplastin, a 
blood coagulant. Within a few minutes 
after the injection the insured died. The 
cause of death was that the insured was 
hypersensitive to the drug, resulting in ex- 
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treme swelling of the throat, which cut 
off his breathing. 


The insurance company contends that 
the death of the insured was not the result 
of injury effected by accidental means. 


Held: For the insurance company. “. . . there 
was nothing accidental about the means 
by which death was effected. The injection 
of the Neohemoplastin was knowingly and 
deliberately ordered ‘by the doctor and 
made by the nurse. Everything done was 
intended and performed exactly in the man- 
ner in which it was intended to be done. 
There was no negligence. There was 
nothing in the acts performed which was 
unintended or unexpected. It was only 
the sudden and unfortunate result of these 
acts which was unforeseen and unintended.” 
—Bernard v. Union Central Life Insurance 
Company. United States District Court of 
Massachusetts. January 5, 1954. 1 Lire Cases 
(2d) 741. 


Agent’s Commissions Payable 
as Long as Business Is in Force 


An agent’s contract, terminated by the 
company, was construed on its wording 
to award renewal commission on premi- 
ums paid to the agent after termination 
on business sold by the agent while 
working under the contract. Georgia. 


The pertinent clause of the contract is as 
follows: “It is mutually agreed by the par- 
ties that the second party shall be allowed 
as full compensation for all expenses and 
services hereunder, commissions on first 
premiums on policies based upon applica- 
tions written by him in the territory above 
named, according to the following sched- 
ule: ... 60% of the first payment on quarterly 
business. 30% of the first year’s premium on 
annual business. . A commission of 5% 
on renewal premiums paid by health and acci- 
dent and hospitalization policyholders sold by 
the second party, and located in the territory 
mentioned herein, while this contract is im 
force, provided said 5% commission shall 
become payable after second party has sold or 
has in force 25 or more policies.’ The agent 
had more than 25 policies in force. After 
the company cancelled his contract, re 
newal premiums amounting to $23,920 were 
paid by policyholders to whom the agent 
had sold. The company refused to pay 
the agent’ commissions on this business 
but lost the case in the trial court and here. 
—Mutual Benefit Health & Accident Associa- 
tion v. LeMaster. Georgia Court of Appeals. 
March 11, 1954. 1 Lire Cases (2d) 750. 
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| Summaries of Selected Deci- 


sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 





Actual Cash Value 


It was legal misconduct for an umpire to 

refuse to hear pertinent evidence on the 

“actual cash value” of premises other than 

the cost of replacement less depreciation. 

New York Court of Appeals. 

Plaintiff was the owner of premises which 
were insured by defendant against damage 
by fire for an amount not exceeding $6,000. 
While the policy was in effect, the premises 
were partially destroyed by fire. Plaintiff 
and defendant were unable to agree as to 
the actual cash value of the property. Pur- 
suant to provisions for an appraisal, plain- 
tif and defendant each designated one 
appraiser. A third individual was appointed 
as an umpire by a justice of the supreme 
court. An appraisal award was made, and 
was signed by the umpire and the insurance 
company’s appointed appraiser but not by 
plaintiff’s. The award set forth the deter- 
mination of the actual cash value of the 
property as $15,000, and the amount of loss 
as $4,960, without itemization. The policy 
contained the “New York Standard 80% 
Average Clause,” which provided that de- 
fendant was not liable for a greater propor- 
tion of any loss than $6,000 bore to 80 per 
cent of the “actual cash value of the prop- 
erty” at the time of the loss. Plaintiff 
brought an action seeking a judgment setting 
aside the award, alleging acts of misconduct. 
The Appellate Division of the 
Court reversed a judgment for defendant. 
Defendant appealed. 

Held: The issue was whether the umpire 
and the appraiser selected by the insurance 
company were guilty of misconduct in that 
they considered only evidence of replace- 
ment cost less depreciation in determining 
the “actual cash value of the property.” 
Where an umpire arbitrarily refuses to admit 
evidence which enters into the determination 
of “actual cash value,” such action is con- 
demned as legal misconduct. The judgment 
for plaintiff was affirmed.—Gervant v. New 
England Fire Insurance Company. New York 
Court of Appeals. March 11, 1954. 8 Fire 
AND CASUALTY CASES 268. 


Supreme 


Fire and Casualty 


Friendly and Hostile Fire Damages 


Where the evidence indicated that a part 
of the damage was caused by a friendly 
fire it was error to give an instruction 
which would not allow the jury to ap- 
portion the damages. Kentucky. 


“The appellee recovered judgment in the 
amount of $2,237.20 on a fire insurance 
policy issued by the appellant. The prop- 
erty damaged by the fire was a furnace and 
appurtenant parts. When discovered, the 
fire had apparently escaped from the furnace 
and covered the entire furnace pit. 

“The question is whether the fire was 
caused by a friendly fire or a hostile fire, 
or by a combination of both. Generally 
speaking, a fire that burns in a place where 
it is intended to burn to accdmplish an 
intended purpose is a friendly fire. When 
a fire breaks out from where it was intended 
to be it is a hostile fire. Under the ordi- 
nary insurance policy, such as one held by 
appellee, the insurer is not responsible for 
damages caused by a friendly fire. 


“There is evidence from which a jury 
might have found that a part of appellee’s 
damage was caused by a friendly fire, within 
the definition stated above, and that part 
of the damage was caused after the fire 
escaped from the furnace and became a 
hostile fire. As we construe the court’s 
instructions, the jury was required either to 
find for the defendant or to find for the 
plaintiff for the full amount of its claim. 
This was error. An instruction should have 
been given which would have permitted the 
jury to find for plaintiff only that part of 
its damage which was caused by the fire* 
after it became hostile. Bs 


Held: “The judgment is reversed for 
further proceedings consistent with this 
opinion.”—Mutual Fire Insurance Agency of 
Louisville, Inc. v. Slater & Gilroy, Inc 
Kentucky Court of Appeals. March 5, 1954 
8 Frre anp Casuatty CAseEs 271. 


Evidence of Loss 


A cash register tape was a sufficient re- 
cord within the meaning of a policy of 
burglary insurance to support a verdict 
for a loss by theft. New York. 


Plaintiff brought an action on a policy 
of burglary insurance. To establish proof 
of loss a cash register tape was offered as 
evidence of the loss. Defendant appealed 
a judgment for plaintiff. 


Held: “In our view the jury could prop- 
erly have made the finding—implicit in its 
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verdict—that the cash register tape for De- 
cember 10, 1949, which indicated plaintiff's 
sales for that date to have been $117.62, con- 
stituted a sufficient record, within the mean- 
ing of the policy of burglary insurance, to 
support its verdict for the loss occurring on 
that date. Deducting from the amount in- 
dicated above the sums of $19.25 (which repre- 
sents cash paid out by plaintiff) and $38.32 
(the amount left by the robbers), the bal- 
ance of $60.05 represents loss to the plain- 
tiff... .” The judgment for plaintiff was 
affirmed.—Saks v. Fidelity & Deposit Company 
of Maryland. New York Court of Appeals. 
March 4, 1954. 8 Fire AND CASUALTY CASES 
293. 


Insurer's Duty to Defend 


The insurer was apprised of the nature 
of its insured’s operations, and it was the 
intention of the parties that he be covered 
for tort claims arising therefrom during 
the term of the policy. New Jersey Su- 
perior Court. 


Defendant insurer appealed a judgment 
for plaintiff in an action for a declaratory 
judgment directing that the insurer shall 
defend, for its insured, an action instituted 
by a third party against the insured. Plain- 
tiff, a heating contractor, had an agreement 
to install an underground tank. The prop- 
erty was excavated, the tank installed, and 
the excavation refilled. A pedestrian fell in 
an area where a portion of the sidewalk had 
not been repaved. This pedestrian com- 
menced an action against the present plain- 
tiff and the property owner for whom the 
_work was done. Defendant refused upon 
plaintiff’s request to defend him in this 
action, as was defendant’s asserted obliga- 
tion. Defendant contended that under the 
terms of the policy, abandoned or completed 
operations were not insured against. 

Held: The absence of specific language in 
the policy militated against defendant’s con- 
tention of exclusion of liability in cases 
where damages are sustained subsequent to 
the completion or abandonment of opera- 
tions. If liability ceased upon completion or 
abandonment of operations, defendant was 
still obligated to defend the action since it 
was alleged in the negligence action by plain- 
tiff’s codefendant that plaintiff had not yet 
completed his operations. he issue of lia- 
bility must await a determination by the 
jury in the negligence action of the question 
of whether plaintiff's work was completed. 
The judgment for plaintiff was affirmed, ex- 
cept that plaintiff must comply with the 
terms of fhe policy which require the in- 
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sured to cooperate with the insurer in the 
conduct of suits—Van Der Veen v. Bankers 
Indemnity Insurance Company. New Jersey 
Superior Court, Appellate Division. March 
22, 1954. 8 Fire anp Casuatty CAses 272 


Overpayment by Insurer 


An insurer who made a payment under 
an erroneous belief induced by a mistake 
of fact that the terms of the insurance con- 
tract required such payment was entitled 
to restitution from the payee. Kentucky, 


The policy in this case provided for in- 
demnification up to $10,000 for the loss of 
money or securities, “caused by the actual 
destruction, disappearance or wrongful ab- 
straction thereof.” Losses occurring as a 
result of fraudulent or dishonest acts of 
employees were limited to $2,500. 


The insured’s safe was opened in the 
night and almost $4,600 taken from it. The 
police investigated the theft and reported 
that persons unknown entered the store of 
the insured and robbed the safe. Agents of 
the insurance company also investigated the 
theft, questioning all the employees, and none 
of the investigation revealed guilt on the part 
of any particular person. Proof of loss was 
filed on the basis that persons unknown 
committed the theft, and the insurer paid 
the claim. Almost two years later an em- 
ployee of the store confessed to the theft. 
He had made keys to the safe from soap 
impressions taken from the manager’s keys. 


This action is by the insurance company 
to recover the excess of the $2,500 limit 
from the insured. In the lower court the 
insurance company’s petition was dismissed. 


Held: The judgment dismissing the plain- 
tiff’s petition was reversed. The basic rule 
allowing the insurance company restitution 
from the payee because of mistake of fact 
was followed. “In our opinion, should we 
adopt the ‘assumption of risk’ theory, insur- 
ance companies would be inclined to delay 
payment of claims, thus forcing the bene 
ficiary to resort to litigation. We believe 
the rule we are adopting will avoid needless 
litigation and encourage prompt payment of 
insurance claims. For these reasons we de- 
cline to apply the so-called ‘assumption of 
risk’ theory where there has been no actual 
compromise of the claim. For the reasons 
stated, we think the court erred in dismissing 
appellant’s petition.” —Phoenix Indemnity Com- 
pany v. Steiden Stores, Inc. Kentucky Coutt 
of Appeals. March 24, 1954. 8 Fire aw 
CasuALTy CAsEs 259. 
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AUTOMOBILE 

| Summaries of Selected Decisions 

| Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Faulty and Inadequate Repairs 


A contractor who has breached his under- 
taking, by the performance of an unskilled 
and unsuitable job, need not be given ad- 
ditional time or opportunity to rectify his 
work. Louisiana. 


The insured’s car was damaged in a col- 
lsion. The company undertook to have 
the car repaired by a competent firm and 
had paid over $700 for these repairs. The 
insured continued to complain of faulty re- 
pairs and estimated that further repairs of 
$583.95 were needed to put the car in 
the condition it was in before the collision. 
The insured refused, however, to permit the 
original repairer to make further repairs on 
the car. The company alleged that since the 
insured would not return the car to the 
selected automobile company and permit 
it to rectify its faulty work, it had dis- 
charged its obligation under its policy. The 
plaintiff introduced evidence that left no 
doubt that further repairs were needed and 
that the original repair work was faulty. 


Held: For the insured. Considering that 
the repairs yet to be made are of a major 
nature, and that the company spent only 
$711.26 on its attempt to repair the car, 
the plaintiff is not obligated to return the 
car to allow the work to be rectified and he 
has a right to seek the repairs elsewhere 
and recover the cost thereof—Mouton v. 
Motors Insurance Corporation. Louisiana 
Supreme Court. February 15, 1954. 3 Auto- 
MOBILE CASES (2d) 1212. 


Court’s Instructions Remove Harm 
of Reference to Insurance 


Irresponsive testimony showing the de- 
fendant motorist was insured, followed 
by proper instruction by the court to 
the jury to exclude such remark from 
its consideration, was sufficient to re- 
move the harmful consequences. Alabama 
Supreme Court. 


The plaintiff in this case was severely 
injured while riding in the defendant’s car. 


One of the crucial questions was whether 


Automobile 


the plaintiff was a guest or a share-the-ex- 
penses-passenger. Considerable testimony 
indicated that the plaintiff had been giving 
the defendant 50 cents every two weeks 
for a period of months. An insurance 
adjuster who called on the plaintiff when 
he returned home from the hospital had 
secured the following statement: ‘Every 
pay day I would give him 50¢ to help out 
with the gas and oil. This, however, was 
not a charge, but more or less a donation.” 


The court ruled that the question of 
whether the plaintiff was a guest or a pas- 
senger was for the jury, and the jury 
resolved it in favor of the plaintiff. 


One other crucial question was on the 
issue of insurance. The following quota- 
tion explains the facts and the law: “When 
the case was called for trial, and before 
the jury was impaneled one of the 
attorneys for the Defendant handed 
the trial Judge a piece of paper on which 
were written the words ‘State Farm In- 
surance Company’ and he whispered to 
the trial judge that said company insured 
the defendant, . . . and requested that. the 
jurors be qualified as to their interest in 
said company. Thereafter [appellant’s 
counsel] personally informed Plaintiff’s 
counsel that he had handed the judge said 
slip of paper and had requested the judge 
to qualify the jury with respect to said 
company. [plaintiff’s counsel] made 
no objection to . . .[appellant’s counsel’s] 
action as aforesaid but, later, when the 
judge started to qualify the jury, Plaintiff's 
counsel stated to the Court in the presence 
and hearing of all the jurors, ‘I wish to ask 
the Court to qualify the jury as to whether 
any member of the jury is a stockholder, 
agent or employee of the State Farm In- 
surance Company. I am informed that one 
of the Defendants . . . has insurance with 
this company.’ This was objected to by 

[defendant’s] counsel and the Court 
sustained the objection, but stated that it 
did not make any difference if one or both 
defendants were insured, and [defend- 
ant’s] counsel excepted to the Court’s state- 
ment.” 


The other question concerning insurance 
arose while plaintiff was on the stand on 
direct examination. In that connection the 
record discloses the following: 


“C). When did you next see Mr. Joseph 
Wagnon? 


“A. He came out to the house to see 
me I imagine about a month afterwards, 
or about six weeks after the accident. 
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“Q. Did Joe have anything to say about 
the accident? 


“A. He wanted to know how I was 
getting along and all. He told me I didn’t 
have anything to worry about, that the in- 
surance company was going to take care 
of everything. 


“TAppellant’s counsel]: We object to 
that, if the Court please. We object to 
the witness’ statement, as to the statement 
made by [defendant]—tthat he has 
nothing to worry about, that the insurance 
would take care of it. We move for a 
mistrial in the case. 


“T Plaintiff's counsel]: I’d like to be heard 
on that. I have a case— 


“TAppellant’s counsel]: I’d like to ask 


the jury be excluded. 


“Court: It is unfortunate for this insur- 
ance business to be injected into this case. 
Insurance has absolutely nothing to do 
with this case one way or the other. When 
the question was asked, what the defendant 
said, I thought or expected him to show 
that he either admitted some act or fact 
that might tend to show admission or 
guilt of negligence or what is charged in 
the complaint. I had no idea that he was 
going to bring out about some insurance. 
Whether a person is insured or not has 
nothing to do, gentlemen of the jury, with 
the right of a person to recover or not 
recover. It is a fortunate thing when they 
are insured, if they do get a judgment, 
and it is unfortunate if they are not insured, 
but it is an immaterial thing insofar as 
the arriving at a just verdict by the court 
or jury, as to guilt of negligence or wanton- 
ness as charged or contributory negligence 
as charged. This. case has been on this 
docket since 1950. I don’t want to declare 
a mistrial. If I did so, it would be because 
I thought the jury was prejudiced, and I 
do not believe this jury is going to be 
prejudiced after I explain to them the law. 
I think they are capable of disregarding 
the question of insurance and try the case 
on its merits, and I am going to deny the 
motion for a mistrial, but instruct the jury 
not only on this question, but on all the way 
through this case: please disregard any 
question in your mind as to whether this 
defendant or either of them is insured. We 
would never get a law suit tried if every- 
thing we get in a trial and something pops 
up that is prejudicial, we declare a mistrial. 
We just have to leave it to the jury to 
help the Court eliminate the harm, if any 
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has been done. Let’s try it on the merits 
see whether these people are guilty 9 
negligence as charged or wantoness 4 
charged, whether it was the proximate 
cause of the injury, or whether or not, a 
charged in one of the pleas, the plaintiff 
is guilty of any contributory negligence 
Let’s study the truth of the case anda 
true verdict render from the facts and the 
evidence, neither because a person is in 
jured or not. I believe the jury can do it 
I know I can do it, and while I might 
subconsciously let it affect me, I hope | 
don’t, and don’t believe this jury will, with 
these instructions I have given them. Now 
let’s leave out the insurance from here on, 
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if any, and try the case on whether or noif’ 
the defendants have committed any acts 


of negligence—that is what I thought you 
were going to ask the defendant about 


admitting. Overrule all objections, all mo} 


tions, and let’s proceed.” 


The court held that this was irresponsive 


testimony, and proper instructions by the}} 
court to the jury to exclude the remark§ fj 


was sufficient to remove the harm.—Wag- 
non et al. v. Patterson. Alabama Supreme 
Court. January 21, 1954. 3 Automosi 
Cases (2d) 1365. 


Option to ‘‘Replace and Repair” 
and Bad Faith Statute Construed 


Where, under a theft policy, the company 


tenders a sum grossly inadequate to cover; 


the necessary repairs on a stolen automo: 
bile, the company may be subjected to: 
statutory bad faith penalty. Tennesse. 


A used car dealer bought a car from an: 
other dealer for $1,050. A few days after the 


purchase this car was stolen from the deal-f! 


er’s lot. The car was later recovered by tit 
insurance company in a damaged conditiot 


and was placed on another dealer’s lot. The§whi 


purchasing dealer, from whom the car wai 
stolen, alleges: “. 
recovered said car 
sion .; that demand has been made for 


that the defendantsfg 
and have possesfjj 


reimbursement for the loss of the car, or foi} 


a return of the same in the same condition 
as of the time of the loss, but defendant has 


failed to comply with their demand; thaif® i 


said refusal to comply was in bad faith and 
has put complainants to the expense of em 
ploying an attorney.” 


The insurance company denies the valle 
of the car; that it has possession; that il 





The pertinent provision in the policy is as 
follows: “The company may pay for the 
loss in money or may repair or replace the 
aitomobile or such part thereof, as aforesaid 
ormay return any stolen property with pay- 
ment for any resultant damage thereto at 


‘fay time before the loss is paid or the prop- 
af erty is so replaced, or may take all or such 


part of the automobile at the agreed or ap- 


it} praised value but there shall be no abandon- 


ment to the company.” 


The matter was referred to a Chancellor 


Jand he found as facts: that the defendant 
fhad never made any reasonable effort or 
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offer to restore the car to its value on the 
date of theft, February 3, 1952; that on the 
contrary its attitude has been arbitrary in 
attempting to make complainant agree to 
acept a sum in settlement of damages they 
had no legal obligation to agree to; that 
since recovery of the car by defendant it has 
been in its possession; that complainant has 
not abandoned the car to defendant; and 
that defendant’s conduct amounts to bad 
faith. 


By the court: “Under the contract de- 
fadant [insurer] is given three options, (1) 
forepair or replace the car or such parts as 
ae damaged or destroyed, or missing, or 
(2) to return the property and pay for the 
damages, or (3) to take the car or what re- 
mains of same, pay the value as of the time 
of loss and collect the salvage. 


“Defendant in this case clearly did not 
intend to have the car repaired; in fact the 
adjuster seemed to be unaware of the first 
option, because he testified he had no right 
fo repair a car that did not belong to the 


Jicfendant. He dissemblingly sought to ex- 


ecise the second option by tendering a sum 


Jstossly inadequate to cover necessary re- 


heppairs when 


he knew that the maximum 
value of the car even as salvage was $515.00, 
Which when added to his offer of some 


Higure above $200.00 would fall substantially 


‘short of the value complainants were en- 
‘ftitled to have restored to them. This feigned 
‘Iefort to exercise the second option must be 
Held to be a nullity. 


“Hence, the only thing left is the third 
option, which by reason of the conduct has 


ceased to be an option and has become a 


positive obligation.” 


Held: For the insured. A 25 per cent 
penalty was added to a judgment of $1,050. 


ii—Frizzell v. Western Fire Insurance Com- 


Vision Obscured 
by Ice-Coated Windshield 


Continuing to drive a car when unable 
to see ahead is negligence as a matter of 
law but under peculiar circumstances the 
jury may conclude that to do so is not 
negligence. Connecticut. 


The plaintiff was driving in an easterly 
direction on a two-lane highway and the 
defendant was driving in a westerly direc- 
tion. The road was very slippery and ice © 
was forming on the windshields of both 
cars. The plaintiff's car went out of con- 
trol, crossed the divider between the lanes 
and came to rest in a snow bank on the 
north side of the road. Police arrived almost 
instantly and began directing traffic around 
the plaintiff's car. The defendant’s wind- 
shield was coated with ice. Because he 
could not see he was looking for a place 
to park. He did not see the policeman or 
the plaintiff’s car and ran into the rear of it. 


The question at issue on this appeal was 
an instruction sought by the plaintiff that 
the defendant was guilty of negligence as a 
matter of law for driving when he couldn’t 
see. The defendant was not driving fast for 
such weather conditions and was on the 
extreme right side of the road. 


Held: For the defendant. “Ordinarily, 
if it appeared that a driver continued to 
drive his car at a time when he could not 
see ahead, of course it would be negligence 
as a matter of law. But there were facts 
in evidence from which the jury could 
have concluded that under the peculiar 
circumstances here the defendant was not 
negligent in so doing. The court did not 
err in denying the motion to set aside the 
verdict . . . ."—Weinstein v. Hallas. Con- 
necticut Supreme Court of Errors. Novem- 
ber 3, 1953. 3 AuToMosBILE Cases (2d) 1235. 


Short Shorts from the Courts 


Tennessee . . . Where the verdict did 
not cover medical expenses and the testi- 
mony indicated serious injury and severe 
pain, the damages were grossly inadequate. 
—Flexer v. Crawley. Tennessee Court of 
Appeals. December 2, 1953. 3 AUTOMOBILE 
Cases (2d) 1183. 


Pennsylvania ... Verdicts allowing lit- 
tle more than special damages in view of 
serious injury were inadequate.—Yacabonis 
v. Gilvickas. Pennsylvania Supreme Court. 
January 11, 1954. 3 AuroMosiLe Cases (2d) 
1277. . . . Judgment for the railroad n.o.v. 


351 





was affirmed, since the motorist was negli- ant constituted grounds for a new trial. 
gent as a matter of law in failing to see the Alvey v. Goforth. Texas Court of Civil Ap 
train in time to avoid a collision—Jursic v. peals. November 20, 1953. 3 AvutTomosny 
Pittsburgh & Lake Erie Railroad Company. Cases (2d) 839. 

Pennsylvania Supreme Court. January 12, 


1954. 3 AuToMoBILE Cases (2d) 1178. Utah . . .. The left-turning truck was 


negligent as a matter of law in failing tm 

Texas . . . Argument by defendant’s look back or in the rear-vision mirrof; 
counsel that certain witnesses were not Hayden v. Cederlund. Utah Supreme Court 
called by either litigant because their testi- November 15, 1953. 3 AUTOMOBILE Cas 
mony would not controvert that of defend- (2d) 1260. 





A REPORT TO THE READER- —- —_—— ——_ 
Continued from page 292 | 


When the agent represents several com- companies, and failure to notify the client 
panies and selects certain of them to be as to which company represented by theft 
bound by the risk he is contracting for un- agent is to take the coverage may constitutepy 
disclosed principals. Each of the companies a fatal defect in some jurisdictions. Hes 
he represents has entrusted him with the further pointed out that although binderspy 
agency, and must be held to have given him are recognized by the insurance law fork} 
authority as such agent to select it as the not more than 60 days, and are deemed topy 
one to bear the risk. Such authority springs include the standard fire provisions, such 
inevitably from his authority to make insur- statutory recognition would probably notfiyy 
ance contracts. The insured cannot be cure the defect of failure to agree upon the} 


permitted to suffer because the agent fails aforesaid essentials at the time of makingh 


to disclose at the time of making the contract the binder. , 
which of several principals he binds. Aetna Superintendent Bohlinger listed five pref 
Ins. Co. of Hartford, Conn. v. Licking Valley cautions which agents should watch wher 
Milling Co. (6th Cir., 19 F. (2d) 177). ...” making oral binders, as follows: ‘ 
As a result of these cases, New York “1. The agent should review all hip 
Superintendent of Insurance Alfred J. agency contracts to make certain of thep 
Bohlinger announced the need for extreme authority to bind his principals. If suchp! 
care on the part of agents in binding risks. authority is limited, the binder should befy 
Mr. Bohlinger said: limited accordingly. Such limitations shouldf 
“By purporting to bind a risk the agent be clearly conveyed to the insured who should 
impliedly warrants that he has the authority be clear as to the commitment being made 
to do so. In addition, the agent must use “2. Agreement on all of the essentia 
reasonable care in effecting the insurance terms of the policy to be issued, as indi 
he has purported to bind. It is axiomatic cated above. 
that the agent by committing a breach of 3 
such warranty or failure to use reasonable 
care incurs the risk of an action for dam- 
ages.” He singled out the Dubuque case as 
demonstrating the importance of a meeting 
of the minds upon all the essential provi- 
sions of the contract, and he listed the fol- 
lowing essentials: 


A confirming written binder shoulif} 
be issued and delivered to the insured when§ 
ever it appears that there will be a delaypy 
in the issuance of the policy. 

“4. Immediately upon making an_ ord) 
binder the agent should make an appropy 
priate record preferably on printed consect- 
tively numbered forms, which will contain) 
“1. Identification of the property covered. all of the essential terms of the contracify 
“2. The risks to be insured against. including the exact time of day the binder 
“3. The amount of insurance in dollars. was made. 

“4. The term of the policy. “S. Writings should be reported imme 
diately by the agent if this is his companys 


“5. The rate or the amount of the premium. Stas 
practice. 


“6. The name of the company with which 


the igsurance isto be placed.” In conclusion, it should be obvious thai 
surance is e placed. 


the issuance of binders is a serious legal 

This last essential is particularly important, responsibility. It should not be viewelff 
in the opinion of the superintendent, since lightly or casually by agents if costly comfy 
many agents represent several different sequences are to be avoided. 
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Gn Futwee Gases 


IN THIS COLUMN recently we gave you ad- 
vance notice of the second annual insurance 
conference sponsored by the University of 
Miami, Florida. Here are more details: 


As his paper, Herbert A. Kuvin, director of 
the conference, presented ‘‘Lloyd’s of London 
and Problems Arising by Reason of Its Business 
in This Country.” 


Others who took part in the conference and 
whose papers will appear in our next issue 
include A. N. Guertin, of the American Life 
Convention; Vestal Lemmon, of the National 
Association of Independent Insurers; Bernard 
Burstein, of the Automobile Association of New 
Jersey; J. Danforth Browne, attorney, Tampa, 
Florida; John J. Plumb, of the Prudential Insur- 
ance Company of America; and William D. 
Barfield, attorney, Jacksonville, Florida. 


BEYOND the next issue, we have scheduled 
(1) an interesting discussion of the liability 
of a property owner, the lessee or the occupant 
for injuries caused by ice or snow upon the 
sidewalk and (2) an article on the taxation 
of proceeds of use and occupancy insurance. 
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There are individual units of the CCH INSUR- 
ANCE LAW REPORTS for the insurance spheres 
of widest interests. 


Each selective unit covers the new deci- 
sions from all higher jurisdictions in its own 
particular province. 


For selective reporting of new insurance cases, 


to get the latest decision first, depend upon 
this different, faster, authoritative reporter. 


Write for Complete Details 


ERCE. CLEARING, HOUSE,.INC., 


CL OMMERCE, AARAANAAAAANAAAN AAA TLOUSE,: Wn 


PUBLISHERS of TOPICAL LAW REPORTS 


NEW YORK 36 CHICAGO 1 WASHINGTON 4 
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